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Public Comment Executive Summary 

Sacred Wind Enterprises (“SWE”), the parent company of Sacred Wind Communications, serving the New Mexico side of the Navajo Nation, acknowledges the large demand for grant monies and recommends that NTIA and RUS adopt narrow definitions and scope for their distribution of monies to ensure that areas of greatest need are first served. Further prioritization is sought for areas where basic local telecommunications services are unavailable.
Recognizing RUS’s rural orientation and the broadband stimulus program’s limited resources, SWE recommends that all RUS grant and loan monies be dedicated to a specific category of rural telco (RLEC) communities and that one half of the NTIA’s grant programs be dedicated also to unserved and underserved rural areas within an RLEC’s territory, and the other half of NTIA’s grant programs be dedicated to 1) low income or economically depressed urban areas within a Bell telco’s (RBOC) territory as a way to enhance economic opportunities elsewhere in the country, and 2) larger geographic areas of a state that may encompass multiple telco service territories where the state and multiple providers coalesce to increase broadband availability in underserved communities or to underserved public facilities.

As to concerns over unjust enrichment and questions regarding an applicant’s financial contributions to a project, SWE expresses concern that undue federal aversion to an applicant’s profiting from an aspect of the grant project may lead to a reduction in the applicant’s overall earnings and in its competitiveness, and recommends that no undue limitations be placed on the applicant’s earnings other than a ceiling based on the FCC’s or NECA’s formula for network investment on the portion of infrastructure supported by the grant.  Similarly, SWE recommends that no uniform percentage of financial contributions on the part of an applicant be required, but that such contributions be based on any portion of the project that would generate a profit-making, additional source of revenue.  A communications tower, integral to a grant project, but potentially used to provide non-grant-related services, could be an example of a facility requiring a contribution of an applicant.
SWE identifies some shortcomings in current grant programs and recommends that the NTIA and RUS be allowed to staff their grant and loan programs adequately to meet demand.  SWE also recommends that whatever federal rule or law that requires archaeological and environmental studies for infrastructure funded by federal dollars be changed to exempt:

a. Tribal lands where the Tribe possesses a rights of way department and gives clearance to the applicant to build infrastructure;

b. Utility easements where archaeological and environmental studies had been conducted in the past fifty (50) years;


c.  All lands where a utility structure is to be replaced with a new utility structure.
Broadband Technology Opportunities Program
Rural Utilities Service Broadband Stimulus Program
Public Comment

Sacred Wind Enterprises, Inc.

Sacred Wind Enterprises, Inc. (“SWE”) is the parent company of Sacred Wind Communications, Inc. (“SWC”), a Class C corporation incorporated in the State of New Mexico and operating as a Rural Local Exchange Carrier (“RLEC”) principally on Navajo lands in New Mexico.  As an RLEC expanding a telecommunications system over a vast unserved Tribal area of the West with the use of a considerable Rural Utilities Service loan and a former, smaller grant, SWC is well familiar with dealing with a federal agency’s grant and loan processes and equally familiar with operating in unserved and underserved rural areas.  SWE, therefore, has a unique perspective as it attempts to address the many questions that the RUS and National Telecommunications and Information Administration (“NTIA”) posed in this request for public comment.

First of all, it is due to the limited amounts of dollars available to the NTIA under its Broadband Technology Opportunities Program (“BTOP”), and to the RUS under its Rural Utilities Service, Distance Learning, Telemedicine and Broadband Program of the Recovery Act, and the sizable need of rural areas, that SWE recommends to the NTIA and RUS a narrow scope for its distribution of support under the two programs.
1. Definition of Rural

SWE recommends that any definition of rural area include a community’s total population, proximity to an urban area or greater subscriber market, and average per capita income in relation to a percentage of the national poverty level, and would include consideration whether the area be served by a Rural Local Exchange Carrier (“RLEC”) or a national carrier.

Many examples exist in the West of smaller underserved communities of less than 20,000 population that are considered bedroom communities of a larger urban area and where the price of homes and the income level of their occupants are on average above those of the larger urban area.  Generally, those underserved urban areas and most rural areas proximate to the urban areas are found within the local service territory of a Regional Bell Operating Company (“RBOC”).  In other parts of the West there exist a number of unserved or underserved Tribal and nontribal communities where the average price of homes and the average personal income levels are far below the national averages.  Many of these communities are found within the local service territory of RLECs, though some such rural communities exist within the RBOCs’ territory.  A third example of unserved or underserved rural areas are those that may be distant from an RBOC’s urban area, but close to an Interstate or State highway where mobile telephony is provided by a national wireless carrier (itself at times owned by an RBOC). The provision of financial assistance to carriers to introduce broadband service to all such rural areas would be inefficient without considering the alternative solutions to broadband deployment available to all such carriers. These alternatives will be discussed in Item 2 below; for the purpose of addressing this question, SWE recommends that the definition of rural be:

An area served by an RLEC where the general population lives in communities of less than 20,000, where reliable broadband does not currently exist, and where the average per capita income is less than 150% of the national poverty level.
2. Definition of Unserved
An unserved area is obviously one where broadband is not currently made available by any carrier; however, a clear distinction must be made between an unserved area that can be served in an economical way by an incumbent Local Exchange Carrier (“LEC”: an RLEC or RBOC) or mobile wireless carrier and one that cannot be economically served.  If, for example, an RBOC provides broadband services to an urban area, but, for economic reasons, does not provide broadband services to a nearby rural area, the RBOC has several other options before requesting grant monies from either of these two stimulus programs:

a. Sell its rural area to an RLEC that will commit to expand services;

b. Employ a more versatile or affordable technology beyond the legacy technologies it uses;

c. Pursue regulatory changes at the RUS to qualify for low interest loans to exclusively serve the rural area;

d. Pursue regulatory changes at the state level to include the cost of new systems in its state rate base or variable Return on Investments (“ROI”) for low to high cost operating areas.
SWE recommends that priorities for grant monies under these broadband stimulus programs be given to RLECs to aid them in establishing the economics for greater service to their rural areas rather than to an RBOC or other national carrier.
3. Definition of Underserved

Defining an underserved area is slightly more complicated than defining an unserved area, though the matter of an economic decision is still at the core of the question.  Does the mere existence of “spillover” bandwidth from a mobile carrier’s highway network constitute service to a rural community?  If so, then a few Navajo tribal communities that parallel Interstate 40 from Albuquerque, NM to Gallup, NM are underserved. If not – if a mobile wireless carrier does not focus its broadband investment on a tribal community and only a small percentage of such community can incidentally receive service  -- are those communities unserved for the purposes of these stimulus programs?  This may be a distinction without a difference only unless the stimulus programs are structured to focus on unserved communities.

Another category of underserved might be a larger assemblage of communities within a wider geographic area of a state where the lower capacities of some interconnecting systems of different providers cause a broadband throughput bottleneck. For this reason, the NTIA should look favorably upon applications submitted by coalitions of providers and state entities that attempt to address a larger systems bottleneck.  The coalition of several providers, however, whether they be all private or public and private entities, may raise other questions about ownership and operations of a broadband stimulus-funded project and return on investment. (See Item 6 below, Unjust Enrichment.)
SWE recommends that neither the NTIA nor RUS make a distinction between an RLEC’s unserved area and an underserved area, except that priority be given to areas that are unserved and underserved by basic local telecommunications services.
SWE also recommends that the NTIA prioritize projects that are supported by the state and multiple providers in increasing or improving interconnected broadband networks for a larger scale delivery of broadband to residents and critical facilities within a state.
4. Apportionment of grants to categories of public interest projects?

In response to the question regarding the stimulus programs’ apportionment of grant monies to unserved and underserved communities and to schools, libraries, and medical clinics, SWE recommends that the RUS’s priority be given to rural areas within an RLEC’s territory as described above, and that additional priority be given to projects that include new broadband services delivered to community facilities such as schools, libraries, medical clinics and other critical community facilities.  Since the RUS has definitionally a rural orientation and the NTIA does not, SWE recommends that the NTIA’s serving area priorities should be threefold: 1) to unserved and underserved rural areas within an RLEC’s territory as described above, 2) to low income or economically depressed urban areas within an RBOC’s territory as a way to enhance economic opportunities elsewhere in the country, and 3) to larger geographic areas of a state that may encompass multiple ILEC service territories where the state and multiple providers coalesce to increase broadband availability in underserved communities or to underserved public facilities.
SWE therefore recommends that the RUS should dedicate its full broadband stimulus funding, aside from administrative costs, to unserved and underserved rural areas served by RLECs, with additional selection points given to those projects that include service to critical community facilities.

SWE also recommends that the NTIA should dedicate half its broadband stimulus funding, including enhancements to computer centers, to unserved and underserved rural areas served by RLECs and half of its broadband stimulus funding to low income or economically depressed urban areas within an RBOC’s territory and for projects that serve a larger underserved area of a state in which the state and multiple providers coalesce to increase broadband capacities.
5. Selection criteria – how to determine whether private investment should be used?

Due to the differences in rurality and income levels of the communities involved in the many proposals that the RUS and NTIA will receive, both agencies will have to examine each applicant’s business case as to the affordability of infrastructure and the sustainability of broadband services in their areas. In some instances, an applicant might make a case for its additional investment in certain infrastructure if additional financial support were made available for the most costly, otherwise unaffordable, portion of a project. In other cases, an applicant might make a case for full broadband stimulus financial support for a project due to the project’s extremely high costs relative to a locality’s resources.

In determining what private investment criteria should be applied to project proposals, it would be beneficial to consider:
a. the applicant’s resources – whether a state government, community, or corporation has access to alternative funding sources for a portion of the project;

1. Can a state appropriation, community bonding, or other grant provide funding for the least affordable, lowest return on investment (ROI) portion of the project?

2. Can a corporation raise other revenue, from loan or internal investment, for the most affordable, highest potential ROI portion of the project?
b. the viability of the proposed project viewed as separately supported segments – i.e., What is the amount truly needed to financially support the economically weaker links in the project.
c. the long term sustainability of the project – whether the project will raise enough revenues from its higher ROI segments to keep the project vital over a 10-20 year period;

d. whether the project would increase or decrease an applicant’s current ROI – i.e., Is the project meant to increase subscribership for the sake of monthly revenues or to serve an otherwise unservable area? (See other options listed in Item 2 – Definition of Unserved, above.)

6. Unjust Enrichment

SWE contends that the reason that areas in this country today are unserved and underserved by broadband is purely economic: the potential ROI in such areas is below that of the higher served areas. (SWE also believes that many unserved or underserved areas in the country could be served today if newer technologies were embraced by ILECs, if more aggressive RLEC purchases from other ILECs of high cost rural exchanges were made, if regulatory processes were improved to encourage the latter, and if different regulatory models were devised for serving higher cost areas -  including adequate ROI for higher cost areas … but this is a matter for other regulatory discussions.).

SWE opposes the use of broadband stimulus grant monies for projects except those that cannot make a business case to serve the affected area with the use of loans or other private investments.  As a way to avoid a company’s attempt to unjustly enrich itself from the use of broadband grant monies, the NTIA and RUS must separate in its evaluation of the project the portion of the project that is truly uneconomic for the applicant from that which is economically viable. For example, if a fiber optic route or a mobile wireless tower is required to expand broadband availability in a specific unserved or underserved area, and is uneconomic as an investment in itself for that specific area, the applicant should be required to address in what other manner could the fiber optic or mobile wireless facility be used as a revenue source. Depending on the response, either all, a portion, or none of the funding for that fiber route or tower might be borne by a stimulus grant.

By the same token, an applicant’s projected ROI from the grant project should be examined as part of a grant application. It should be readily accepted, however, that the sustainability of any broadband stimulus project will be dependent upon an applicant’s financial ability to operate the project over the long term.  This requires that an applicant’s company-wide ROI not be materially reduced by its operations of the system for which the grant was received. SWE recommends that stimulus grant guidelines allow for a ROI for that portion of the stimulus-funded investment, but not greater than the ROI proscribed by the Federal Communications Commission or National Exchange Carriers Association for carriers’ investment in network plant.
7.  Open architecture
SWE opposes any requirement that its network, supported by stimulus funding, be made available at any price less than prevailing market rates.  To demand otherwise would discourage investment and disregards the long term obligations of the applicant to provide services and maintain the network, including replacement costs.  Since all providers or other entities have an opportunity to seek stimulus funding to serve and compete in any given area of this country, to require free or discounted access over facilities of a provider that has taken the risk of building new infrastructure in a high cost area to those who have not taken such risk would reduce the risk-taker’s opportunity to earn enough from that infrastructure to sustain it.
SWE does not oppose, however, two examples of an architecture that, while not closely meeting the definition of “open,” would benefit other entities: 1) in the case of an application on the part of multiple entities, a requirement that certain facilities included in a grant project be co-owned or separately owned by the entities making the application, and 2) discounted or free broadband services, where financially feasible, provided ony to critical community facilities for a limited period of time.
8. Service characteristics

SWE would discourage the NTIA and RUS from imposing a uniform broadband throughput requirement or service requirement on all grant projects since the capacities of the delivery media and the needs of distinct communities of users will differ from project to project.  On Navajo lands, for example, where many small clusters of homes and discrete communities are scattered over 27,000 square miles (or, a land mass greater than several States) and where only a minority of the population has access to basic telephone service and broadband, the most feasible delivery system to reach such communities would be satellite with a fixed wireless adjunct to a remote satellite antenna at key community locations. In order to ensure the affordability of such a hybrid system, it would be necessary to limit the monthly cost of satellite transponder access by limiting throughput to community facilities to no more than 5 Mbps while scaling down the throughput to the individual homes in nearby HUD communities even further.  For fixed wireless systems, 5Mbps capacities to a critical community facility are not unreasonable. For satellite systems, 3-5Mbps capacities to critical community facilities are possibly affordable if the end user is eligible to receive e-rate support.  For residential subscribers, broadband capacities over fixed wireless systems can be quite competitive from the lowest speeds to 2-5 Mbps while over a satellite system, affordability for residents declines beyond 250 Kbps.
The cost of throughput, just as the cost of the infrastructure itself, will differ greatly from fiber optic systems to fixed wireless systems to mobile wireless systems, etc. Each class of systems should have its own service characteristics and each should have established its own set of standards.
9. Financial contributions from applicants

As discussed in Item 5 above, Selection Criteria, SWE recommends that any expectation of a financial contribution from an applicant be based on the financial viability of a segment of the project from which an applicant may conduct additional business.  That is, in the case of a broadband project that would have an unacceptably low return on investment, but where one segment of the project, taken in isolation, would bear a greater promise of ROI, and such segment would support other end users than those targeted for the purposes of the grant, the applicant might be required to contribute to the greater project to cover only the construction costs of the more promising segment.
SWE recommends that the NTIA and RUS establish no uniform contribution requirement for its grants, but instead set forth guidelines that allow some flexibility in assessing a contributions amount.
10. Grants addressing more than one purpose

In that some grant proposals targeting a rural area may include a job creation component, a computer learning component, and a broadband delivery component, it would be beneficial for the NTIA and RUS to develop some reviewing mechanism for grant proposals that would borrow from both BTOP and the RUS Broadband Stimulus Program. With the multitude of grant proposals expected at each agency, the job of coordinating separate, but mutually dependent proposals from a single applicant would be a difficult one for both agencies. An example of such a dual-agency grant proposal might be from SWE in which SWE might seek an infrastructure grant from the RUS for a telecommunications system to reach over 100 unserved preschool sites and community centers across Navajo lands and concomitantly seek a small bank of desk top computers and training funds from the NTIA’s broadband computer center grant program to encourage computer and broadband usage by way of a computer training program at each tribal community center.
11. Role of States in selecting projects.
SWE supports a high level of State collaboration with the federal government on the identification of priority areas and projects and the tracking of approved projects. The NTIA and RUS should consider in the case of States that may submit applications for statewide projects, however, that such States may request prioritization for their own project above that for other applicants’ projects in such States.

12. Measurements/reporting requirements

As to be further described in Item 13 below, SWE contends that certain federal grant management practices must be changed in order to have the NTIA and RUS successfully distribute and manage the use of billions of dollars in grants over a two-year period. It might work more efficiently to have each State charged with the obligation of managing the distribution of grant monies once the projects have been approved by the NTIA and RUS and require regular reports from the applicants to both the State and originating federal agency.
13.  Shortcomings in current grant programs?

The concern that SWE expresses in Item 12 above stems from its experience in working with the RUS over a two-year period on the execution of its loan for new communications infrastructure on Navajo lands in New Mexico.  We have found the RUS to be shorthanded both in the field and in its home offices, causing its review of vendors’ contracts, review of archaeological and environmental studies, and review of work orders to delay construction of networks.  Currently, the construction of a communications tower or deployment of a fiber optic line, from the time of a survey to the approval to build and distribution of dollars, takes about 6-7 months. If there is expressed any concern about an environmental or archaeological impact, however minimal, more time will be taken.
Additionally, current federal regulation requires that environmental and archaeological surveys be conducted for any construction done using federal dollars. This holds true in our area even on lands within utility easements and on tribal lands that have been previously withdrawn for use by utilities where archaeological and environmental studies had already been conducted in previous years. If the NTIA and RUS seek projects that are “shovel ready,” in this part of the country the definition of “shovel ready” must be understood to mean that up to one year for archaeological and environmental analyses be part of the definition.

SWE recommends that the NTIA and RUS be funded to staff their grant and loan programs adequately to meet demand.  SWE also recommends that whatever rule or law that requires archaeological and environmental studies be changed to exempt:

c. Tribal lands where the Tribe possesses a rights of way department and gives clearance to the applicant to build infrastructure;

d. Utility easements where archaeological and environmental studies have been conducted in the past fifty (50) years;

e. All other lands where a utility structure is to be removed and replaced with a new utility structure.
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