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March 6, 2009
Anna Gomez, Acting Assistant Secretary

National Telecommunications and Information Admin.

U.S. Department of Commerce

1401 Constitution Avenue, NW

Washington, DC  20230

Dear Ms. Gomez:


Although some contend that the rules NTIA will establish to govern the new broadband construction grant program
 should require grant recipients to comply not just with the FCC’s broadband policy statement
 but also with “network neutrality” regulations, we write to let you know that our telecom manufacturing companies believe that requiring grant recipients to comply with network neutrality regulations could undermine interest in applying for grants.  The overwhelming majority of telecom manufacturers, including us, oppose network neutrality regulation because a vast body of research documents that such regulation could complicate both the ability to raise private capital to fund broadband networks and to operate such networks economically once deployed.
  Therefore, if applicants for broadband construction grants were told that grantees must comply with network neutrality regulations, there could be fewer qualified grant applicants since it then could be more difficult for prospective applicants to raise the matching funds necessary to qualify for a grant
 and since prospective applicants might shy away from the program because of a fear that, even if their applications were granted, such regulation would create operational difficulties once the facilities were constructed.  Importantly, regulations could particularly undermine interest in applying for grants to deploy broadband in rural areas where the grant program is seen as especially important.
   This is because network neutrality regulation would likely create the largest deployment disincentive in rural areas.
 

Not only does the weight of evidence show that network neutrality regulation runs the risk of significantly reducing interest in the broadband grant program among potential applicants, legislative history confirms that Congress did not intend for NTIA to impose such regulation.  Whereas the House-passed version of the bill had included a provision mandating that grant recipients comply not only with the FCC’s broadband network policy but also with a form of network neutrality regulation referred to in the House-passed bill as “open access”,
 the House-Senate Conference Committee eliminated the requirement that grantees operate on an open access basis.  The Conference Committee Report likewise makes clear that grant recipients must adhere to the FCC’s broadband policy statement but says nothing about the need to comply with any other operational regulation.


CONCLUSION

NTIA should not require grantees under the new broadband construction grant program to comply with network neutrality regulations since doing so would harm the public interest by substantially reducing interest in the grant program and since the legislative history makes clear that Congress did not intend NTIA to impose such regulations.
  




Respectfully submitted,

AC Photonics, Inc.
ADC Telecommunications, Inc.

Arris Group, Inc.
BTECH Inc.  

CBM of America, Inc. 

Enhanced Telecommunications, Inc. 

FiberControl Inc.

FiberSource, Inc.

Minerva Networks, Inc.

NRV Communications, Inc.

Neptco Inc.
Norland Products Inc.
OFS Fitel LLC
Optical Zonu Corp.

Prysmian Communications Cables and Systems USA, LLC
Sandvine Inc.
SNC Manufacturing Company, Inc.

Sunrise Telecom Inc.

Vermeer Corp.
Zeugma Systems Inc.
cc:  Bernadette McGuire-Rivera (NTIA)
       Mark Seifert (NTIA)

       Kathy D. Smith (NTIA)

       Barbara Brown (NTIA)

       David P. Grahn (Rural Development)

       David Villano (Rural Development)

       Mary Campanola (Rural Development)

       P. Michele Ellison (FCC)

       Scott M. Deutchman (FCC)

       Christi Shewman (FCC)
� 	The broadband infrastructure grant program is formally titled the Broadband Technology Opportunities Program and is established by Sections 6000 and 6001 of Division B of  H.R. 1, The American Recovery and Reinvestment Act of 2009 (“2009 Stimulus Act”), 111th Cong., 1st Sess. (2009).





� 	Policy Statement, FCC 05-151 (rel. Sept. 23, 2005).  That FCC policy statement provides that, subject to reasonable network management, broadband network providers must permit their customers to (i) access lawful Internet content of their choice, (ii) run applications and use services of their choice, and (iii) connect their choice of legal devices that do not harm the network.   The 2009 Stimulus Act makes clear that NTIA shall require that grantees adhere to this FCC policy statement but does not require that NTIA require grantees to comply with any other operational regulatory requirements.  2009 Stimulus Act, supra, Section 6001(j) of Division B.





� 	T. B. Lee, “The Durable Internet:  Preserving Network Neutrality Without Regulation”, CATO Institute Policy Analysis, No. 626 (Nov. 12, 2008); J. A. Eisenach, “Broadband Policy:  Does the U.S. Have It Right After All?”, The Progress & Freedom Foundation, Rel. 15.14 (Sept. 2008);  G. Ford et al., “The Welfare Impacts of Broadband Network Management:  Can Broadband Service Providers be Trusted,” Phoenix Center (Mar. 2008); D.L. Weisman, “On Market Power and the Power of Markets:  A Schumpeterian View of dynamic Industries”, The Free State Foundation, Perspectives from FSF Scholars Vo. 3, No. 5 (Feb. 26, 2008);  R. E. Litan, et al., “Unintended Consequences of Net Neutrality Regulation”, Journal on Telecom. & High Technology Law (2007);  Staff of Federal  Trade Commission, “Broadband Connectivity Competition Policy” (June 2007); “R. W. Hahn et al, “The Economics of ‘Wireless Net Neutrality”, AEI-Brookings Joint Center for Regulatory Studies, (Ap. 2007);  T. R. Beard et al, “Network Neutrality and Industry Structure”, Hastings Comm./Ent. L.J. 149 (2007);  G. S. Ford et al., “Wireless Net Neutrality:  From Carterfone to Cable Boxes”, Phoenix Center,  Policy Bulletin No. 17 (Ap. 2007); G. S. Ford et al., “The Burden of Network Neutrality Mandates on Rural Broadband Deployment”, Phoenix Center, Policy Paper No. 25 (July 2006);  3A Areeda & Hovenkamp, Antitrust Law ¶ 773b2 at 203-04, ¶ 773b3 at 206-07, and ¶ 774c  at ¶ 220-21 (1996);  L. F. Darby, “Consumer Welfare, Capital Formation and Net Neutrality” at 7-8, 31 (rel. by American Consumer Institute, June 6, 2006); Comments of the Section of Antitrust Law of the American Bar Ass’n In Response to the Fed. Trade Commission’s Request for Public Comment Regarding Broadband Connectivity Competition Policy at 6 (Mar. 2007) (Network neutrality regulation “could distort . . . investment incentives by increasing the risk that the investments, once sunk, will be prohibited from profit-maximizing and useful purposes”).





� 	2009 Stimulus Act, supra, Section 6001(f) of Division B (stating that, in the absence of extraordinary circumstances,  an NTIA grant  may finance no more than 80 percent of the applicant’s construction costs).





�	2009 Stimulus Act, supra, Section 6001(b) (1)-(2) of Division B (stating that the first two purposes of the program are to “provide access to broadband service . . . in unserved areas” and to “provide improved access to broadband service . . . in underserved areas”).





� 	G. S. Ford et al., “The Burden of Network Neutrality Mandates on Rural Broadband Deployment”, supra.





� 	2009 Stimulus Act, supra, Sec. 3102(e) (as passed by the House).





� 	H.R. Conf. Rep. No. 16, 111th Cong., 1st Sess. 772-76 (2009).
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