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SUMMARY


The comments provided herein focus exclusively on Question 13.c of the Request for Information (“RFI”) issued by the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) regarding establishment and implementation of the broadband initiatives called for by the American Reinvestment and Recovery Act of 2009 (the “ARRA”).  In this section, Vonage Holdings Corporation provides summary answers to the specific questions posed by the RFI, with further discussion of each point in the comments that follow.

13.c
How should the BTOP define the nondiscrimination and interconnection obligations that will be contractual conditions of grants awarded under Section 6001? 



The FCC’s Broadband Policy Statement represents a sound start toward ensuring an open Internet, but as the FCC’s Comcast Order makes clear, the principles of that statement, standing alone, will not suffice.  NTIA and RUS should provide high-level guidance on what constitutes “reasonable network management” of taxpayer-funded networks by establishing several presumptions that will afford recipients with flexibility to manage these networks while also putting them on notice of the parameters of proper conduct.  First, NTIA and RUS should establish a rebuttable presumption that network management that results in the blocking or material (i.e., perceptible to the end user) or degradation of a service or application that competes with a service or application offered by the network operator (or its affiliate) is unreasonable.  Second, NTIA and RUS should establish a rebuttable presumption that network management that results in the blocking or material (i.e., perceptible to the end user) or degradation of interconnected Voice over Internet Protocol (“VoIP”) or any other service or application that is subject to 911 and E911 obligations is unreasonable.  Third, NTIA and RUS should establish a presumption that it is not reasonable network management to fail to disclose to customers any practice or circumstance that could result in a broadband service being provided at speeds less than those advertised for that service.  Fourth, NTIA and RUS should require that each applicant commit to a protocol-agnostic network and congestion management policy and that each award recipient file such a policy and associated compliance plans and disclosures within 45 days of any award.  Finally, as explained further herein, NTIA and RUS should require that award recipients effectively offer broadband service on a standalone retail basis.

13.c(3)
Should there be different nondiscrimination and network interconnection obligations for different technology platforms?


Any non-discrimination and/or network interconnection obligation established as a condition for BTOP funding should be flexible enough to apply across all technology platforms.  The federal government should not “play favorites” by varying its policies depending on the technology platform.  The goal of NTIA and RUS should be to follow those polices established in the ARRA for broadband deployment in a neutral manner, and in the way that will best suit the public’s needs.

13.c(4)
Should failure to abide by whatever obligations are established result in deobligation of fund awards?


The imposition of nondiscrimination and interconnection obligations is meaningless without a means for aggrieved parties to seek enforcement of these obligations.  To this end, Vonage recommends that NTIA and RUS, as part of the requisite consultation with the FCC, adopt a framework that leverages the FCC’s demonstrated expertise and capabilities in this regard with the ability of the NTIA and RUS to impose contractual conditions on awards.  As such, NTIA and RUS should require as an express condition of any award that the recipient consent and waive all objections to enforcement at and by the FCC with respect to all nondiscrimination and network interconnection obligations imposed as substantive contractual conditions of any award.  However, Vonage does not believe the public interest would be served by deobligating funds for those who violate these conditions.  This is not to understate the importance of the conditions, but an acknowledgement of the critical importance and overriding objective of expanding broadband services to unserved and underserved communities. 
13.c(5)
In the case of infrastructure paid for in whole or in part by grant funds, should the obligations extend beyond the life of the grant and attach for the useable life of the infrastructure?


Yes, any non-discrimination or interconnection obligations established through a NTIA or RUS award should attach for the usable life of the infrastructure created from that award.  But for the public financing of the network infrastructure, the award recipient would not have otherwise undertaken the broadband project.  Because taxpayers are financing the infrastructure, it is reasonable to hold award recipients (and any future purchasers or assignees) to the non-discrimination and interconnection obligations established through the funding program as a matter of public interest.
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Vonage Holdings Corporation (“Vonage”) submits comments in response to the Joint Request for Information (“RFI”) issued by the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) with respect to establishment and implementation of the broadband initiatives called for by the American Reinvestment and Recovery Act of 2009 (the “ARRA”).
  These comments focus exclusively on Question 13.c posed in the RFI, relating to the definition and scope of the interconnection and nondiscrimination obligations under the ARRA broadband funding programs.

I. Introduction


Congress identified five goals of the Broadband Technology Opportunities Program (“BTOP”):

(1)
Provide access to broadband service to consumers residing in unserved areas of the United States;

(2)
Provide improved access to broadband service to consumers residing in underserved areas of the United States;

(3)
Provide broadband education, awareness, training, access, equipment, and support to schools, libraries, and other institutions and organizations;

(4)
Improve access to, and use of, broadband service by public safety agencies; and

(5)
Stimulate the demand for broadband, economic growth, and job creation.


Expanding broadband access to unserved areas and improving broadband access in underserved areas can be a powerful engine for economic growth and job creation.  Such enhanced access will allow these communities and underserved populations within them to enjoy the full potential of the Internet, to take advantage of numerous features, services, and programs offered by a wide variety of providers, and to participate more meaningfully in an increasingly online world.  Indeed, the Internet has been a successful engine of economic growth, innovation, and job creation largely because of its open nature -- allowing consumers and entrepreneurial firms virtually unfettered ability to interact with one another through new media and innovative service and product offerings.  Competition among Internet Service Providers (“ISPs”) and broadband network providers has stimulated this environment, limiting the ability of individual firms to form roadblocks that favor particular applications, content, or other offerings.


In the unserved and underserved areas that are the focus of BTOP and the RUS programs to be funded by the ARRA, however, competition is less likely to ensure and preserve Internet openness.  In these areas, a single provider faces little to no risk that consumers can change the way in which they access the Internet, meaning that the network owner can exercise greater control over its network -- and what can be accessed through that network -- with little to no fear of losing consumers who disagree with the way in which the network is managed.  Congress recognized this risk, and wisely required that BTOP award recipients comply, at a minimum, with the Broadband Policy Statement adopted by the Federal Communications Commission (the “FCC”).
  “To encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet,” these principles state that:

(1)
consumers are entitled to access the lawful Internet content of their choice;

(2)
consumers are entitled to run applications and use services of their choice, subject to the needs of law enforcement;

(3)
consumers are entitled to connect their choice of legal devices that do not harm the network; and

(4)
consumers are entitled to competition among network providers, application and service providers, and content providers.



As the FCC has since made clear, these principles and the consumer choices they embody should be subject only to “reasonable network management,”
 whereby a network owner can protect its legitimate interests in operating that network but must disclose its management practices,
 and the justification for any disparate treatment of particular applications or kinds of traffic “must clear a high threshold.”



The FCC’s Broadband Policy Statement represents a sound start toward ensuring an open Internet, but as the FCC’s Comcast Order makes clear, these principles standing alone do not suffice to preserve openness.  Particularly with respect to the kinds of networks that will be built through BTOP and the similar RUS programs -- systems in areas that are least likely to experience network competition -- there is an unmistakable public interest in ensuring that customers relying upon these publicly-funded networks are given full and free choice with respect to content, applications, services, and devices.  Moreover, customers in these unserved and underserved areas are the least likely to have any meaningful prior experience with broadband services, and thus they may be unable to detect and/or to challenge questionable network management practices that undermine their use of such services.  Finally, in light of the goals of job creation and economic growth that underpin the ARRA, NTIA and RUS should take steps to ensure that these goals are fulfilled by allowing consumers to make full use of innovative content, applications, and services that can help drive economic development.



Thus, more than simple adherence to the FCC’s Broadband Policy Statement should be required as a condition of any awards.  Although the FCC has stated that it is important to avoid “an inflexible framework” that “micromanag[es] providers’ network management practices,”
 NTIA and RUS can and should adopt several additional high-level nondiscrimination and interconnection principles that apply across all publicly-funded networks -- regardless of underlying technology -- to protect vulnerable users of these networks in unserved and underserved areas.  Specifically, NTIA and RUS should provide guidance on what constitutes “reasonable network management” of taxpayer-funded networks by establishing several presumptions that will leave award recipients with flexibility to manage these networks while also putting them on notice as to the parameters of proper conduct:

(1)
Establish a rebuttable presumption that network management that results in the blocking or material (i.e., perceptible to the end user) degradation of a service or application that competes with a service or application offered by the network operator (or its affiliate) is unreasonable;

(2)
Establish a rebuttable presumption that network management that results in the blocking or material (i.e., perceptible to the end user) degradation of interconnected Voice over Internet Protocol (“VoIP”) or any other service or application that is subject to 911 and E911 obligations is unreasonable; and

(3)
Presume that is not reasonable network management to fail to disclose to customers any practice or circumstance that could result in a broadband service being provided at speeds less than those advertised for that service.



Moreover, NTIA and RUS should require that each applicant commit in its application(s) to comply with a protocol-agnostic network and congestion management policy.
  Within 45 days of any award, the recipient should be required to file with the awarding agency and the FCC the details of the protocol-agnostic network and congestion management practices that it will employ with respect to the publicly-funded network, including the limits it will apply to any customer’s use of bandwidth, a compliance plan, and copies of the notices and other disclosures that it will provide to customers with respect to network management.


Finally, NTIA and RUS should promote consumer choice and use of innovative applications and services atop these networks built through taxpayer funds by requiring that award recipients effectively offer broadband service on a standalone retail basis.  As described further herein, such a condition should impose no development cost or other significant burden on any network operator, but would simply ensure that a consumer who wanted to purchase a broadband service -- and only a broadband service -- from that network operator could do so at a reasonable rate that does not effectively compel the purchase of accompanying services (such as telephone or cable television).

II. The Internet Has Driven Tremendous Economic Growth and Job Creation -- and NTIA Should Impose Conditions To Ensure That These Positive Developments are Realized and Sustained On Taxpayer-Funded Networks.

A. The Openness of the Internet Has Been Critical in Driving Economic Growth and Creating Jobs.


The FCC’s Broadband Policy Statement recognized the significant role that an open Internet plays in the American economy and culture, noting the fact that it has served “as an engine for productivity growth and cost savings,” its “profound impact on American life,” and its provision of “a forum for a true diversity of political discourse, unique opportunities for cultural development, and myriad avenues for intellectual activity.”
  Numerous scholars echo the FCC’s conclusions, documenting billions of dollars of cost savings and dramatic increases in productivity resulting from adoption of the Internet and related technology,
 and explaining that “[n]o modern phenomenon better demonstrates the importance of free resources to innovation and creativity than the Internet.”
  Indeed, because of the open and free nature of the Internet, the barriers to entry for an entrepreneur or content creator are low, and the Internet provides innovators with an unparalleled opportunity to distribute ideas and products far and wide at little expense.
  The diversity and dynamism of content, services, and applications available over the Internet today are direct by-products resulting from, and clear manifestations of, the benefits associated with an open Internet.  These factors highlight the importance of ensuring that this platform remains open to all -- particularly on networks that are largely paid for by all.


Likewise, the openness of the Internet has been and remains a significant driver of job growth.  One study has estimated that a seven percentage point increase in broadband adoption could result in, among other things, 2.4 million jobs created or saved annually, as well as over $35 billion per year in hours saved from accessing broadband at home.
  Although the focus and the immediate stimulative effect of the government broadband programs may likely come in the form of network construction and operation employment, the broader and longer-term impacts of broadband deployment on job creation cannot be overlooked.
  Indeed, another study indicates that good-paying jobs in the manufacturing and services industries, “especially finance, education, and health care,” are positively affected by broadband penetration.
  A 2007 study prepared for AT&T similarly found that just a moderate increase in broadband use over a ten-year period “could generate a cumulative gain of 1.8 million jobs and $132 billion of payroll in California relative to the baseline forecast of economic growth.”


At the same time, one must also consider what kind of Internet will give rise to such positive results.  None of the studies cited above appears to anticipate changes toward a more closed Internet operating environment, where a monopoly network provider in a given serving area can “network management” to limit certain applications or services and favor others.  If network providers can control or favor access to certain applications or content under the guise of “network management,” this promise would be significantly impaired, if not defeated.  It is therefore critical to ensure that these new publicly-funded networks -- which will reach those least likely to have any other choices for broadband access -- are not given latitude to “manage” the network in a way that could limit consumer choice, have the paradoxical effect of driving down adoption rates,
 and ultimately undermine the broader economic benefits that could result from broadband deployment.

B. VoIP Providers are Expected to Support Significant Job Growth and Consumer Cost Savings, and VoIP Services are Critical Broadband Applications.


VoIP providers have been projected to be among the top job creators over the next several years.
  A leading business research firm has likewise listed VoIP services at the top of those industries it expects to provide “hot jobs,” estimating that average annualized job growth in this industry will exceed 19% and that average annualized wage growth through 2012 is estimated to be over 21%.
  Indeed, the rate of job and wage growth for VoIP services far outpaced other job categories on the list.  For example, wage growth in VoIP services are expected to outperform the second best job category by almost four times.


The consumer cost savings from VoIP cannot be understated.  It is estimated that “over-the-top” VoIP providers, of which Vonage is far and away the largest, will directly save consumers $6 billion over the next five years.
  Further, it estimated that competition by VoIP and other services will create $111 billion in total savings for consumers in the next five years.
  These savings, however, are not simply a reflection of the price differences between VoIP and traditional wireline telephony services.  A large portion of these savings, approximately $87 billion, will instead come from the competitive response of traditional wireline service providers to increased competition by alternative services.
  These savings are particularly important to consumers now when they are being squeezed by falling home prices, falling stock prices, and widespread job losses--problems that the ARRA is intended to help rectify.

C. Failure to Adopt Conditions As Part of ARRA Funding Introduces Significant Perils and Runs the Risk of Lost Opportunities.


Funding under the ARRA for broadband deployment in rural, unserved, and underserved areas alone cannot guarantee sustained economic growth or job creation.  While these programs may create some short-term jobs in the form of network construction and some longer-term jobs in the form of network operation, the agencies must also focus on the real payback of these networks that will be built through the ARRA -- their long-term benefits to society in terms of economic development and job creation.  As discussed above, however, these long-term benefits are unlikely to be achieved if a single provider can throttle or favor certain kinds of traffic, services, and applications -- particularly in the markets that will be served by the ARRA, where there will be little, if any, alternative for broadband services for the affected customers.  


Congress recognized that adherence to the FCC’s Broadband Policy Statement is a necessary floor to ensure that these publicly-funded networks remain open, and that consumers in these communities enjoy the same access to content, application, and services as consumers in areas where broadband services are more widely available.  Through the Comcast Order, the FCC has already declared that the Broadband Policy Statement is an important baseline by which to hold network providers accountable for anti-competitive behavior.
  Such a basic requirement provides a good start, but as Congress sensed in treating the Broadband Policy Statement as a floor, additional measures -- such as nondiscrimination standards and a framework to enforce those standards -- are necessary to ensure that the program creates sustainable economic growth and employment opportunities.

III. In Addition To The Broadband Policy Statement, NTIA and RUS Should Provide High Level Guidance On Network Management and Require Award Recipients To “Effectively” Offer Standalone Broadband.

A. NTIA and RUS Should Provide High Level Guidance on “Reasonable Network Management.”


Vonage recognizes the tension that exists when policymakers attempt to define “reasonable network management” too closely.  Rules that are too specific and prescriptive may not be flexible enough to allow for evolving network management techniques that might foster development and innovation, and could discourage actions by network operators that might benefit consumers.  They may also not easily apply across different technology platforms.  At the same time, however, uncertainty over what constitutes “reasonable network management” could discourage investment by creators of applications and services because they cannot be sure whether network operators will “manage” them out of existence.


The potential for anti-competitive network management (or practices that are otherwise not in the public interest) by network operators is likely to be much greater under the ARRA programs than under “typical” market conditions.  Because the ARRA programs are designed to expand broadband access where there is little or no competition among broadband providers, the market cannot self-regulate against anti-competitive or anti-consumer business practices.  Thus, even assuming arguendo that the Broadband Policy Statement suffices for purposes of “normal” network operations in areas where there are multiple choices for broadband services -- a point that Vonage does not concede -- it certainly will not suffice to “preserve and promote the open and interconnected nature of the public Internet” in those areas where there is a network monopoly.  And it is simply unacceptable to have the taxpayers fund such a monopoly without reasonable conditions.


By setting high level guidance, NTIA and RUS can go a long way toward ensuring that government funding will not be used to perpetuate conduct that diminishes competition, limits innovation, and harms consumers.  To stem anti-competitive “network management” practices before they occur in a “market” that is otherwise ripe for them, NTIA and RUS should establish a rebuttable presumption that network management that results in the blocking or material degradation of a service or application that competes with a service offered by the network operator (or its affiliate) is not reasonable.
  Blocking or degrading an application or service that competes with those products or services provided by the network operator or an affiliate is, by definition, anti-competitive.
  Further, to restrain conduct that could endanger public safety, NTIA and RUS should likewise establish a rebuttable presumption that network management practices that result in the blocking or material degradation of interconnected VoIP services or any other IP-enabled service or application that is subject to FCC or local 911 and/or enhanced 911 (“E911”) obligations is not reasonable.  Blocking or degrading a 911 or E911-capable service is dangerous for consumers, and network operators should face the very highest of bars to justify such conduct.


In addition, NTIA and RUS should require that each applicant commit in its application(s), as an express contractual condition of any award, to comply with a protocol-agnostic network and congestion management policy.
  Within 45 days of any award, the recipient should be required to file with the awarding agency and the FCC: (1) the details of the protocol-agnostic network and congestion management practices that it will employ with respect to the publicly-funded network, including the limits it will apply to any customer’s use of bandwidth; (2) a compliance plan that describes precisely how the recipient will ensure that such practices are in fact applied to that publicly-funded network; and (3) copies of the notices and other disclosures that it will provide to customers on that network indicating the circumstances under which bandwidth may not equal advertised speeds.
  With respect to this last point regarding customer communications, such disclosures should be required in a clear and conspicuous customer notification, and not merely tucked into “fine print” on a website that is available several links deep from an operator’s home page.  Consumers must also be provided clear and conspicuous notice of changes to such disclosures, rather than being presumed to have read website updates that were made in the dark of night.  Failure to comply with any of the foregoing should likewise be presumed to be an unreasonable network management practice.


The high-level guidance that Vonage outlines is fair, pro-competitive, promotes public safety, and would provide both network operators and content, application, and service providers additional clarity on what constitutes unreasonable network management.  This guidance could apply easily across various technology platforms -- and it is important that whatever conditions are adopted are built to do so.
  It would place little burden on network operators, other than being prepared to publish their network management practices in the light of day and to ensure that they treat no packet of traffic different than any other packet -- absent sufficient justification to overcome the presumption that such differentiation is unreasonable.  Such guidance would not impose prescriptive regulations, would leave network operators substantial latitude to operate these networks, and would be flexible enough to address multiple technology platforms and evolving technologies.  In the end, these high level principles simply ensure that those networks paid for by all can be used by all without fear of arbitrary or anticompetitive limitations.

B. Award Recipients Should Be Obligated to “Effectively” Offer Stand Alone Broadband Service


As a further condition, NTIA and RUS should require award recipients to offer broadband services on these publicly-funded networks on a standalone basis (i.e., without tether to other services such as telephone or television).  A standalone broadband obligation is reasonable given that these broadband services could not have been offered by the network operator but for ARRA funding.  Moreover, such an obligation is particularly appropriate in light of the areas targeted for ARRA support.  Many consumers in areas that have multiple broadband providers have the option of obtaining standalone broadband service from incumbent telecommunications service providers, major cable providers, or through competitive carriers and/or ISPs.
  As the FCC has found, the availability of standalone broadband service leads to significant benefits to consumers from competition in the market for voice services.
  


On the other hand, the practice of “tying” broadband service to other services is anticompetitive, and should be prohibited by NTIA and RUS as a condition of funding broadband deployment projects.  Broadband tying is anticompetitive because it prevents customers from porting their numbers, and essentially forces them to purchase local services they do not want – either because they have a wireless option or because they prefer to use VoIP alternatives.  The net effect is to act as a drag on the adoption of broadband and new IP technologies by making services like those offered by Vonage economically unattractive.  It is particular pernicious in the kinds of areas targeted by the ARRA programs, where the customer presumably has few, if any, other options for broadband service -- without a standalone broadband obligation, ARRA funding could have the unintended consequence of skewing cable or telephone competition by enabling one (and only one) provider to offer a bundle, thereby picking a “winner” among the service providers there who previously could offer only telephone and/or television.

Standalone broadband service allows over-the-top VoIP providers to compete with traditional voice providers for customer’s primary lines.  Standalone broadband service also makes it feasible for customers to “cut the cord” and use only wireless service for their voice calling needs.  As discussed above, competition between over-the-top VoIP providers and traditional voice providers has resulted in significant direct and indirect cost savings for consumers.  Cutting the cord has also likely resulting in substantial cost savings for consumers.  Because the ARRA programs will fund broadband network construction where there is little or no competition between broadband providers, the only way to ensure that consumers in unserved and underserved areas enjoy the same benefits from broadband service that consumers in competitive broadband markets enjoy is to require that award recipients offer standalone broadband.


An obligation to offer standalone broadband service will be meaningless, however, absent additional measures to ensure that customers can take advantage of that offering.  For example, a BTOP grantee could circumvent such a condition and undermine the benefits of standalone broadband by pricing the standalone service at $65/month while pricing bundled broadband and voice service at $70/month.  Any rational consumer facing such pricing options would almost certainly opt for the bundled service.  Thus, to make sure that the ARRA programs do not have an unintended spillover effect on competition in the telephone and television markets, and to ensure that a standalone broadband obligation has real teeth, NTIA and RUS should mandate that standalone broadband be “effectively” provided to consumers served through publicly-funded networks.  


One way to ensure that standalone broadband service is “effectively” provided to consumers would be to require award recipients to price standalone broadband offerings on their publicly-funded networks at a rate comparable to their standalone broadband services in competitive areas.  If a particular award recipient does not offer standalone broadband elsewhere, an alternative rule would be to mandate pricing comparable to standalone broadband offerings from other providers in competitive areas in the nearest applicable jurisdictions.  Similarly, making it difficult for customers to obtain standalone broadband service, discouraging them from taking such service, or providing false information about standalone broadband service would not be “effectively” providing standalone broadband.  Award recipients should also be required to post clearly and conspicuously the rates and terms of their standalone service offerings on their websites and/or in other public fora to ensure that consumers are adequately notified of the price of such services.


Finally, any claims that creating such a standalone offering would be burdensome are red herrings.  It should require no additional systems deployment or investment simply to make an existing service available for a reasonable standalone rate rather than only as part of a bundle or at an unreasonably high standalone price -- in the end, this is nothing more than a pricing change (or in some limited cases perhaps, a new product introduction).  This being said, for those who may claim that some systems development work would be necessary to comply with this condition or that they should not be required to develop such an offering if no demand exists, Vonage recommends that NTIA and RUS allow a grant recipient to delay offering an effective standalone product until 30 days after bona fide request from another provider or end user customer.  Even though Vonage doubts that any significant effort would be necessary to comply with this grant condition, this additional measure would ensure that the grant recipient need expend no effort whatsoever with respect to this grant condition until customer demand exists.

C. The Conditions Should Apply for the Useable Life of the Network.


Any non-discrimination or interconnection obligations established through an ARRA award should attach for the useable life of the infrastructure created from that award.  But for the public financing of the network infrastructure, the award recipient would not have otherwise undertaken the broadband project under the terms of the ARRA.
  Because the public is financing the infrastructure, it is reasonable to hold award recipients (and any future purchasers or assignees) to the public interest non-discrimination and interconnection obligations established through the funding program.
IV. NTIA and RUS Need To Establish An Enforcement Framework For The Nondiscrimination and Network Interconnection Obligations.


As noted above, nondiscrimination and interconnection obligations are necessary to ensure that ARRA funding does not adversely affect competition or harm consumers.  However, having nondiscrimination and interconnection obligations is meaningless without a reasonable method for aggrieved parties to seek enforcement of these obligations and to have those grievances addressed in a timely fashion.  To this end, Vonage recommends that NTIA and RUS, as part of the requisite consultation with the FCC, adopt an enforcement framework that leverages the FCC’s demonstrated expertise and capabilities in this regard together with the ability of the NTIA and RUS to impose contractual conditions on awards.


First, using a roadmap provided by the FCC’s Comcast Order, NTIA and RUS should require as an express condition of any award that the recipient -- regardless of corporate or license status, type of network deployment, or type of broadband services offered -- consent and waive all objections to enforcement at and by the FCC with respect to all nondiscrimination and network interconnection obligations imposed as substantive contractual conditions of the award.  This enforcement could come in the form of disputes raised (either formal or informal complaints) by affected parties or through investigation by the FCC.  The FCC’s Enforcement Bureau is well-equipped to handle such matters, as it has ready-made vehicles at its disposal for dispute resolution between private parties and the conduct of investigations.  Moreover, the FCC is the expert agency with respect to policy and technical matters relating to broadband services (particularly as they apply across different technologies), and has previously demonstrated just such expertise in the context of deciding whether Comcast’s network management practices were “reasonable” in the context of the Comcast Order.  Given that any future dispute or investigation will require consideration of similar issues as to whether a particular network management practice violates the Broadband Policy Statement and/or is otherwise “reasonable” under the presumptions outlined herein, it makes sense for the FCC to handle the resolution or investigation of such disputes.


The jurisdiction of NTIA and RUS to require such conditions and the FCC to enforce them is clear, and both agencies are well-versed in the practice of crafting conditions as necessary to serve particular program purposes.  With respect to NTIA, the ARRA states that the Broadband Policy Statement is but a floor, leaving the agency discretion to adopt additional conditions as necessary to serve the purposes of BTOP.
  Indeed, the NTIA is familiar with imposing detailed conditions in the context of specific programs. For example, in its Public Telecommunications Facilities Program, NTIA placed certain restrictions on the kinds of equipment and supplies that could be procured through NTIA funds, limited grantees’ ability to reconfigure their facilities, and prohibited certain kinds of advertising activities; the agency also required that each grantee provide a perfected lien on the equipment obtained through use of program funds.


With respect to RUS, although the ARRA does not require that certain network management principles apply to its programs, the Broadband Policy Statement would apply to networks built under RUS programs as a general matter,
 and the application of further conditions with respect to reasonable network management is well within and consistent with the exercise of RUS authority as evidenced by other conditions it has adopted in its prior programs.  For example, the “Community Connect” broadband grant program under the RUS, which is designed to encourage broadband deployment to certain rural communities, has several funding conditions including: (1) recipients are required to provide broadband services free of charge to certain delineated public institutions and community centers for a certain amount of time; and (2) prohibitions on incumbent carriers from providing certain types of services using publicly-funded infrastructure.
  


With respect to the authority of the FCC, the ARRA contemplates that the FCC coordination and expertise with respect to broadband services is necessary for these programs to succeed,
 and the Comcast Order establishes that the FCC has jurisdiction in numerous respects to decide on a case-by-case basis whether a particular entity has violated federal broadband policies.
  And, of course, these conditions are contractual and would be well-publicized.  If a party does not want to adhere to them with respect to the network it wants to build through use of taxpayer funds, that party simply need not apply or accept an award -- and any party accepting an award would have more than adequate notice (and, indeed, will have given affirmative consent to the fact) that any disputes over network management practices would be subject to FCC enforcement.


Finally, Vonage does not believe the public interest would be served by deobligating funds for those who violate these conditions.  This is not to understate the importance of the conditions, but Vonage acknowledges the critical importance and overriding objective of expanding broadband.  Under these circumstances in these markets, it would be far better to sanction (e.g., fine) the network operator and order compliance with the conditions than to “pull the plug” on funding and deny broadband access to tens or even hundreds of thousands of consumers.

V. Conclusion


The programs to be established under the ARRA represent a significant opportunity to expand and enhance the nation’s broadband infrastructure and to promote the adoption of broadband services by new customers.  But the true promise of these programs can only be realized by ensuring that consumers will have a full and free chance to access the Internet without being impaired by policies and practices that favor particular types of content, applications, programs, or services.  To this end, NTIA should adopt clear but flexible conditions and obligations as described herein to ensure no more than truly “reasonable network management” and protocol-agnostic policies are applied to any networks built using NTIA- or RUS-supplied taxpayer funds.  NTIA and RUS should also require award recipients to make an effective standalone retail broadband offering available over those networks, and should provide that aggrieved parties can seek enforcement of all such conditions and obligations at and by the FCC.

Respectfully submitted,
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