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NTCH, Inc. (“NTCH”) is pleased to submit these comments as to how the agencies (the “Administrators”) charged with administering the distribution of the broadband stimulus funds authorized by the American Reinvestment and Recovery Act (“Stimulus Act”).  NTCH is a small business which has specialized for almost a decade in the construction and operation of mobile communications systems in niche markets ignored by the major national carriers and in rural areas which have been underserved and therefore suffer from a lack of competitive choice.  With this history and mission statement, NTCH was obviously enthused by the enactment of a stimulus bill which promises to aid in the delivery of the very services which NTCH has striven to provide.  We expect many newcomers to suddenly express interest in these marginal markets, driven by the impetus of quickly available stimulus funds but without the commitment or background to deliver broadband service for the long term.  These comments will therefore offer the Administrators targeted suggestions that will aid in weeding out the stimulus carpetbaggers while also focusing the delivery of stimulus money to the areas and the firms that will best be able to achieve the various objectives of the Act.
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Executive Summary of Comments TC "Executive Summary of Comments" \f C \l "1" 
1. Private firms should be eligible for receipt of stimulus funds directly because government entities and non-profits often do not have the technical expertise needed to construct, own and manage a communications facility.
2. The definition of rural should strike a balance between remoteness of location and numbers of people.  A definition of rural that sets the sparseness of population threshold too low could result in only the most remote pockets of population being eligible for service while much larger numbers of people are left with no broadband access because there are too many of them in one place.    The backhaul component of a broadband delivery system should not be counted in the "rural" evaluation since this channel must necessarily connect with and often travel through non-rural areas.
3.  The determination of what is unserved or underserved must include a financial component which takes into account the cost of existing broadband service.  An area which has access to broadband facilities or services but at a price most of the population cannot afford is unserved in a real sense. 

4.  In order to ensure that applicants are bona fide and qualified users of the stimulus funds, they should be required to put the required 20% investment into escrow immediately after the award is granted, should show how the project will obtain the funds necessary to operate the network over a five year period without stimulus funds, show how the system will have access to backhaul facilities at an affordable cost, and should verify that the project would not be financially viable absent the stimulus funds.
5. There should be different minimum speed thresholds for wireline and wireless broadband reflecting the differing capabilities of the two technologies.   Wireless speed should be set at a level that is achievable with off-the-shelf equipment today (a nominal 3mbps down, 768 kbps up, subject to actual operating conditions) and wireless networks should be upgradable to 4G technology.
6.  Diversity of funds recipients should be encouraged.  Applicants should therefore be favored who (i) are small businesses having less than $300 million in assets (and thus more likely to be minority and female-owned than large publicly traded companies) and (ii) have a track record of providing service to unserved and underserved populations.
7. Applicants for NTIA funds (as opposed to RUS funds) should be barred or highly disfavored if they are current recipients of RUS money; this will encourage a broader dispersal of funds to different groups.  Entities which have previously filed for bankruptcy should also be barred or disfavored.   
I. 
Who is Eligible for Funds? TC "I. 
Who is Eligible for Funds?" \f C \l "1" 



The Act requires the Administrators to determine that private firms as well as government entities and non-profit institutions can be eligible for the funds .   NTCH’s discussions with non-profits and governmental organizations confirm that there is considerable interest in that community for getting access to broadband through application of the stimulus money.  The unvarying problem, however, is that they lack the expertise, the rapid decision-making capacity, and the infrastructure to provide broadband access themselves in the timeframe that the Stimulus Act requires.  The solution for most governments and nonprofits is to “partner” in the broadest sense with a qualified commercial enterprise to arrange for the needed services.  Such an arrangement permits the non-profits to engage with an actual operator who is committed to developing, constructing and operating a system.  The commercial operator can take the needs of the government into account in designing the system but will also necessarily take into account the long-term viability and sustainability of the constructed system.  


There will also certainly be instances where governments have no interest in participating in a broadband program at all, preferring to leave it to commercial interests to deliver.  There is nothing wrong with that approach.  However, it means that commercial operators must have direct access to the stimulus funds in order to provide broadband in the areas of the country where normal economics would advise against a build-out.  NTCH therefore strongly urges the Administrators to find affirmatively that it is in the public interest for private, commercial enterprises to apply for and receive stimulus funds under the  award criteria that the Administrators establish and with the purposes and goals established by Congress.

II. 
What is a Rural Area? TC "II. 
What is a Rural Area?" \f C \l "1" 

The issue of what is a rural area must be grappled with in deciding where the RUS funds can be directed.  It is unfortunately an issue which has not been an easy one for federal agencies to agree on or resolve.  Without addressing the threshold criteria for “rural” status, NTCH offers two observations here:  First, whatever definition of rural that is adopted should not limit funds to areas which are so remote and so sparsely populated that it is impossible to sustain service to such areas after the stimulus money is spent.  While clearly encouraging the provision of broadband to unserved areas and undeserved areas, the Act also requires that funds go to serve the most people.  For example, a group of 15 Eskimos in the north of Alaska may be unserved, but it might make more sense to bring new or one additional affordable broadband service to a tribe of 25,000 native Americans in Arkansas who are less “rural” but more populous.  This requires a balancing of remoteness with population size which should arguably result in a definition that makes it feasible to provide broadband service to many people who are not receiving it now.


Second, any definition of non-rural should be careful not to inadvertently preclude the provision of the backhaul services which are necessary to any broadband delivery scheme.  The backhaul component of a broadband system will be critical to the economic viability of the project over the long term, and care must be taken to ensure that such facilities are available.  Indeed, one might argue that the provision of broadband backhaul capacity is probably the most critical element in the entire broadband scheme because it is the backhaul part of the system that will eventually enable the provision of last mile or to-the-home services.  In other words, a company which delivers backhaul should not be excluded from stimulus funs even if the facilities are not in “rural” areas as long as the backhaul facilities interconnect directly with rural service providers and world not otherwise have been provided.

III.
What is an Unserved or Underserved Area? TC "III.
What is an Unserved or Underserved Area?" \f C \l "1" 

Again, without proposing a particular definition, NTCH can offer a guideline.  The concept of being unserved is both a facilities-based concept and an economic one.  Access to satellite-based communications, including broadband, is nearly universal throughout the continental U.S., but the cost of a large dish, the space needed for such an installation, and the attendant service fees make access to such services for most Americans an economic impossibility.  A community of poor people in Portsmouth Ohio where unemployment is approaching 50% may have theoretical access to 3G services offered by cellular companies at a premium or cable TV at an astronomical monthly rate.  But the reality is that broadband service is just as unavailable to these folks and therefore they are just as “unserved” as people who have no broadband facilities near their homes at all.  In other words, the definition of “unserved” and “underserved” must, if it is to be meaningful in this context at all, include a price point n the definition.  Where there are broadband facilities available, the area should still be considered unserved or underserved if no access is available at a rate that the poor an the disadvantaged can afford.  In our view, any rate higher than $25-30 a month is too high to permit access.


The concept of an "unserved" area should also be broad enough to encompass areas where there may be an island of current service surrounded by large areas without service – a not uncommon situation.  In that scenario, the job of the broadband stimulus provider should be to bridge the gap between the served and unserved area.  This may necessarily involve providing service to the "served" area as well, but that should not serve as a bar to a project whose focus is squarely on bringing service to the areas that need it most rather than duplicating existing service.

IV. 
What Financial Factors Should Be Applied to Applicants? TC "IV. 
What Financial Factors Should Be Applied to Applicants?" \f C \l "1" 

In our view there are four crucial determinations that the Administrators must make in evaluating the grantability of an application:  1) would the project have been built but for the stimulus money (statutory); 2) has the applicant demonstrated how the project can sustain itself so that broadband access continues to be provided over the long term;  3) does the applicant really have on hand or committed funds to provide 20% of the necessary financing for the project itself; 4) does the project include the construction of or access to backhaul which will be required to deliver  the services both immediately and over the long haul?  The answers to these questions will weed out projects which are half-baked or unrealistic, which are undercapitalized and wholly reliant on stimulus money without a real world economic grounding.  Rigorous enforcement of these requirements will wisely eliminate from consideration a large number of expected applications which may sound good at first blush but which will do little or nothing to serve the real needs of the affected populations.  


1).   A “but for” test is required by the Act.  Applicants must show that they would not have undertaken the project without the stimulus money.  This test may be a difficult one to apply in some regards.  A pro forma profit – loss statement for the project with and without the stimulus money might show that the project is financially unviable without the money.  We are concerned however that the variables in such a statement might be too easily manipulated to achieve the desired result.  Certainly projects which have already been financed should be excluded, including projects which have received loans or guarantees from RUS under pre-existing programs.  An applicant should be required to certify that it has not received even tentative approval from capital debt or equity contributors for a project, and have not signed construction contracts for a project in order to be eligible, since these would be clear evidence that the project would have been built without the stimulus money.  The applicant should be required to show that the project as it now intends to build it (including the investment of its own 20%) would not have been viable (i.e. would not reach break-even within four years) without the stimulus money.


2.) By the same token, however, an applicant should have to show that the project with the stimulus money will either break even in four years or will have some other source of continuing support.  There must be a reasonable expectation that sufficient income will be derived from the project (either from user fees or committed government support) to cover capital costs as well as operating expenses (plus a reasonable profit the case of commercial enterprises).  Simply stated, if the business case for the viability of the project does not show long run sustainability, the stimulus money will have been wasted.


3.) The genuine availability of non-stimulus capital is absolutely essential to the success of these projects.  Again, this is likely to be a primary device for separating the wheat from the considerable chaff that will fall on Washington.  The requirement here must be rigorous and easily policed.  NTCH suggests that applicants be required to place the 20% of the project which they must place in escrow within 15 days of the grant of a funding application, or provide an irrevocable letter of credit which is equivalent to cash in the same timeframe.  The Administrators would immediately and permanently rescind the award to any applicant who failed to meet this requirement.  This policy will discourage fly-by-nighters, ensure that only financially qualified applicants are awarded funds, and simplify the entire process of awarding grants.  Of course, a safety valve for those who can satisfactorily demonstrate that they need greater than 80% financing is statutorily available, and applicants qualifying from that exemption would obviously not have to meet the funds availability test.


4.)  The projects applied for must present themselves in the larger context of broadband delivery network.   How the broadband signal gets to and from the last mile is a key component in the whole project.  Thus, all projects should be required to show how that component is being supplied, whether as part of the project itself or through some connection to another provider to demonstrate the viability of the project. 

V. 
Broadband Speed


What speed of uplink and downlink must be achieved to qualify as broadband has been the subject of much discussion both in Congress, the FCC and the industry.  NTCH has two suggestions on this critical point.  First, there is no need to have the same minimum speed for wired service as for wireless.  They are two different technologies, each with its own virtues and drawbacks.  We should not have to sacrifice the ubiquity, mobility and economy of distribution of wireless because its throughput tends to be lower than the highest achievable wired broadband.  Neither should we have to forego the benefits of high bandwidth for the higher costs, longer implementation timeframes, and greater disruptions of wired facilities.  The solution is to have distinct broadband speed thresholds for each of the two distribution technologies.  This would enable both to have access to funds while setting the minimum speeds for both at achievable levels.


Second, NTCH does not offer a comment on a proposed broadband speed for wired service, but for wireless the minimum speed should be a nominal 3 mbps down loading and 768 kbps uploading.  Present generation equipment is nominally capable of achieving these speeds, though real world circumstances may result in lower speeds in less than ideal conditions.   At the same time, any system architecture built with stimulus money should be capable of easy upgrade to 4G levels.  The system must therefore be built with the next generation of broadband in mind and within easy reach. 

VI. 
Preferred Applicants TC "VI. 
Preferred Applicants" \f C \l "1" 

The Act establishes a number of objectives and priorities for distribution of the broadband stimulus money.  Assuming that there will be not enough funding to meet the needs and desires of all applicants, the Administrators will have to prefer applicants based on how many of the objectives specified by Congress are achieved by any particular proposal.   


One of these criteria is whether the applicant is socially or economically disadvantaged.   One easy way of establishing that an applicant falls into this category is to determine whether it is similar to a “Designated Entity” under the FCC’s rules.  These rules  are designed to promote the diverse distribution of licenses to small businesses and social groups (“designated entities” in the FCC’s parlance) who are presumptively not entities controlled by large, wealthy companies or persons.  Using an asset-based test provides a gender and race-neutral means of identifying small businesses, which tend to be owned more by women, minorities and other socially disadvantaged groups.   The FCC’s monetary thresholds have not been re-examined in some years, however, and need to be adjusted for inflation.  An entity should be deemed a small business if it (and its controlling persons) have less than $300 million in assets.  Application of this criterion will qualify many operators for stimulus funds who are small by telecommunications standards but who also have the wherewithal to reasonably deliver the services required.  This criterion would also help to exclude from coverage the megaliths who already have access to sufficient capital to fund broadband without government assistance.


A second important criterion is a proven track record of providing service to unserved or underserved populations, whether they be rural or disadvantaged urban people.  This factor cannot be overstated since a history of such service shows both a real commitment to serving these populations and the capability of doing so in the future if the applicant is entrusted with broadband funds.   A proven history in this regard will also weed out the Johnny-come-latelies who are suddenly anxious to begin serving the poor and underprivileged now that funding is being supplied by the government.

VII. 
Disfavored Applicants TC "VII. 
Disfavored Applicants" \f C \l "1" 

Just as some applicants should be preferred, others should be prima facie disfavored.   While the RUS money must be prioritized for current or past borrowers under the RUS’s existing grant programs, the NTIA funds should balance this preference out by disqualifying persons who are current or former recipients of RUS money.  This will ensure a pool of funds for new entrants who have not already been feeding at the public trough.   


Secondly, the Administrators should disqualify applicants who are paying consultants a percentage of the funding proceeds for assistance in the application process.  We have heard of individuals and firms who are promising to assist applicants in getting stimulus money in exchange for a cut of the distribution.  Such an arrangement not only encourages thousands of applications driven more by the constants’ greed than a real desire for public good, but also ensures that a significant portion of the broadband funds will not go for their intended purposes but instead to application mills.  The Administrators can eliminate hundreds of frivolous applications by simply forbidding such arrangements. 


Finally, companies that have previously filed bankruptcy or whose principals or officers have previously filed for bankruptcy should be barred from the program or be obligated to supply a higher percentage of the project cost.  Unfortunately, there have been too many companies that have sought federal benefits (such as FCC licenses) and then failed to follow up on their promises by taking advantage of the bankruptcy laws.  A record of failure in that regard should be ample reason to bar an applicant from this program.
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