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American Recovery and Reinvestment Act of 2009 Broadband Initiatives
Below are the comments from the National Congress of American Indians concerning the implementation of the broadband programs of the American Recovery and Reinvestment Act of 2009.  We urge NTIA and RUS to consider these comments as the agencies design the grant and loan application and selection processes. 
Introduction

Section 6001 of the American Recovery and Reinvestment Act (the Recovery Act) requires the National Telecommunication and Information Administration (NTIA) to establish the Broadband Technology Opportunities Program (BTOP).  The Recovery Act also granted authority for the Rural Utility Service (RUS) to make grants and loans for the deployment and construction of broadband systems.  

The broadband provisions in the Recovery Act are very important to Indian tribal governments and tribal communities.  These comments are submitted on behalf of the National Congress of American Indians (NCAI) and the NCAI Telecommunications Subcommittee.  NCAI is the oldest and largest organization which represents tribal governments and advocates for appropriate recognition of tribal sovereignty by the state and federal governments.  NCAI became engaged in the policy area of telecommunication at the request of tribal leaders who identified that tribal lands had systematically been left out of critical communications infrastructure build outs during the 19th and 20th centuries. There is valid concern that those patterns would be repeated during the 21st century in the context of new technologies like broadband. The NCAI membership has considered and passed several resolutions about telecommunications matters on tribal lands.  Attached are two resolutions to that effect.   The BTOP implementation offers an opportunity to ensure that tribal lands and tribal communications are not once again neglected when it comes to broadband development.  
Considerations Unique to Tribal Lands

In order to make BTOP as effective as possible for tribal lands and tribal communities, it is essential that the agencies recognize and take into consideration the principles of Federal Indian law that will make implementation of this program different than applied to state and local governments.  If the agencies take the principles of Federal Indian law into account, it will be much easier to see how and why the current programs aimed at telecommunications development on tribal lands present barriers and undue burdens to tribes.  

It is well established that tribal nations are inherently sovereign nations that have the powers to govern within their jurisdiction.  See, McClanahan v. Arizona Tax Commission, 411 U. S. 164 168-73 (1973). Tribes are described as “distinct political communities, having territorial boundaries, within which their authority is exclusive, and having a right to all the lands within those boundaries, which is not only acknowledged, but guaranteed by the United States."  It is equally well-established that the Federal government has a “trust responsibility” to insure that the health, education and welfare of tribal citizens are provided. This trust responsibility has been fostered by years of treaties, statutes, policies and case law. In accordance with recent Federal government philosophy, notably the notion of self-determination and tribal self-governance, the Federal government recognizes that the tribal governments are the best suited and knowledgeable for serving the needs of their tribe’s citizens. Tribal self-determination and self-governance principles are affirmed by the fact that the Federal government grants money and contracts to the tribes so that the tribes have the tools necessary to provide for their citizens. Thus, the trust responsibility has been interpreted by the Federal government to include granting the necessary tools directly to tribal governments to fulfill the health, education and welfare obligation embodied in the trust responsibility.  NCAI strongly advocates that the NTIA and RUS adopt policies during the implementation of the BTOP that support the notions of tribal self-determination and self-governance.  

When Federal programs fail to adequately support tribal self-determination and self-governance, even the best intentions seem to fail.  For instance, when tribal governments are required to rely upon states for pass-through funds, it is an affront to tribal sovereignty to treat tribal governments like political subdivisions of the state.  That fact will actually deter some tribes from seeking available funds from the state.  The reason for that is clear under federal case law, a tribe never knows what will be cited in the future as a relinquishment of tribal sovereignty and regulatory authority.  

Of the relevant agencies involved in the BTOP implementation, two have a stated policy that recognizes tribal sovereignty, the FCC and RUS. The NTIA does not have such a policy.  The RUS and the FCC have sound policies that have been developed with input from tribal government interests.
  NCAI suggests that NTIA adhere to the policies in place at RUS and FCC while implementing the BTOP on tribal lands.  
Response to Questions Posed by the Agencies

The purposes of the grant program

The Recovery Act identities five purposes for the BTOP grants.  The agencies may choose to interpret this has a hard and fast rule with respect to BTOP implementation but that would not result in effective implementation of the BTOP.  The conference report and the Recovery Act place considerable emphasis on funds for areas that lack adequate broadband access. The intent of Congress would not be affected if the agencies were to view the identified purposes in the Act as a check list and provide additional support for entities that have existing broadband services already supported by other Federal support mechanisms at the expense of offering the grants to tribal lands that lack any broadband access. In allocating the grant funds between the identified purposes of the BTOP, the agencies should consider which category would get the nation closer to having the national broadband plan contemplated in the Recovery Act.

Principles of government stewardship support the concept that it is a better use of federal funds when something meaningful comes from government investment.  In Indian country broad priorities that lack specific measurable goals tied to tribal communities do not succeed.  If multiple priorities can be effectively met with one project, those projects should prevail in the scoring process. On tribal lands, the most effective projects are those that are generated at the community level with meaningful involvement of tribal leadership. 

The Recovery Act married two different Federal agencies, NTIA and RUS, when it directed the agencies to work together to implement the BTOP.  The approach that RUS has historically employed with respect to funding rural utilities has been one based on providing loans to incumbent providers and grants in certain limited situations.  Historically the recipients of the loans have been some of the largest companies involved in technology build outs.  In significant and rare instances, tribal communities benefited from the RUS/USDA loans, though tribal lands are often co-situated in rural areas.  The RUS policies addressing competition have an unintended consequence of creating a barrier for tribal provision of broadband services. The Recovery Act implementation should keep this fact in mind while considering the interplay of the NTIA and RUS components of the Recovery Act. It would be terribly unfortunate for NTIA to determine that “rural” applicants are required to first seek funding from RUS.  

The Role of the States

The National Congress of American Indians firmly opposes any agency action that would allow the states to control, manage or prioritize the BTOP funds.  Tribal governments have a trust relationship with the Federal government that has been recognized in the United States Constitution, acts of Congress and Supreme Court cases.  No such relationship exists between states and tribes. Further, tribal governments are not political subdivisions of states.  Tribal governments have seen in several contexts, from homeland security to juvenile justice, that when states are “asked” by Federal agencies to include tribal governments, it happens at a token level.  Experience has shown tribal governments that states will meaningfully engage with tribal governments when there are either incentives or penalties applied by the state legislature or Federal actions.  

The Recovery Act and the conference report recognize both the importance of the states and the need to ensure that control of the program remains centralized in NTIA. While the statute requires that NTIA distribute at least one grant per state, it does not require that NTIA distribute money to the states (although nothing prevents states from applying for grants). The directive to award at least one grant per state should not be misconstrued as requiring awards to states or otherwise elevating the role of the states in the process. Also, Section 6001(g) states that NTIA may make “competitive grants,” but equal or proportionate grants to states are not competitive.

Similarly, the statute provides that the NTIA “may consult” with state governments with regard to certain definitional issues.  As noted in the conference report, this reflects the recognition that states possess significant knowledge and expertise about the local broadband environment.  At the same time, Congress made clear its intent that NTIA must retain authority over decision-making and must maintain strict oversight of grant recipients.  The fact that even this consultation is discretionary underscores that Congress intended for this to remain a federal program, under federal supervision, using standardized criteria and definitions.  Indeed, Congress rejected earlier versions, which would have given the states a greater role in the process.  Here it is appropriate to recognize that there is a Federal mandate to consult with Indian tribes on a government to government basis under Executive Order 13175, Consultation and Coordination with Indian Tribal Governments. That is not a discretionary directive as the Recovery Act provides with respect to the states.  The agencies must adhere to the tribal consultation directive and self-determination policies because the BTOP implicates a significant tribal interest—access to what is quickly becoming the most critical community backbone for 21st century infrastructure.  

Accordingly, while NTIA may consider creating a formal process of consultation for the states, it should not delegate authority to the states, nor give states the authority to “rank” potential applicants, nor allow the states to craft their own definitions to apply locally.  Such an approach would make it impossible to establish any sort of uniform policy.  It would frustrate the effort to develop national metrics and a national broadband plan.  This is especially true in the context of tribal lands.  While states may purport to have “statewide” broadband plans and priorities, very few have been able to confirm that those plans include tribal lands.  If the prioritizing of the BTOP recipients were left solely to the states the effect, in some states, would be to bar tribal lands from consideration based upon the states own lack of inclusion in its planning.  That would be counterproductive to Congress’ call for a national broadband plan.  

Establishing Selection Criteria for Grant Awards

The Recovery Act and conference report ask that the relevant federal agencies begin to orient broadband programming to communities rather than the telecommunications industry.  This is implicit in that the programming funds are mostly directed at rural locations and populations.  There is considerable data indexing the lack of broadband penetration in rural communities.  Federal intervention and funds would not be provided if there was confidence that the private market would provide the needed services.  The selection criteria must reflect this as a baseline for establishing selection criteria for the BTOP grant awards.  

In tribal communities, the provision of broadband has been largely assumed by governmental entities.  When tribal governments assume the role of broadband service provider, it is often through a combination of public and private funds.  For applications for projects upon tribal lands, the agencies should grant priority for tribal governments to provide the services to tribal communities.  In the event that a teleco applies for the program and is majority owned by a tribal member, that entity should also be given priority for program funds for tribal lands.  

The communications deployment statistics in Indian Country are deplorable.  We have a 68% telephone penetration rate compared to the almost 97% national average.  Among the 562 federally recognized tribal entities we have only 33 community radio stations.  And only 8 Tribes have been able to create their own tribally owned and operated telecommunications companies.  

Regarding the definitions of “unserved” and “underserved,” it is important to note that Indian country has an anecdotal broadband penetration rate of 5% . This is “unserved”--at the lowest end of “unserved.”  Tribal lands are unserved.  

A definition based on a simple penetration rate would be somewhat simplistic however, because we believe there are social and economic challenges that these definitions must be oriented to meet.  These are not best understood in the context of a speed, or the presence of a simplistic offering, or the presence of artificial competition.  Proposals that would serve the most people in the area it proposes to serve should be prioritized rather than those that attempt giant sweeping plans addressing the high population areas.  There should not be prioritization or preference given to the larger scale plans but rather those that would provide lasting solutions to important community needs. There should not be priority given to larger scale plans simply to ease the program management.

Thus, prioritization for proposals seeking to serve unserved or underserved areas should be based upon a review of the overall context of the community that would be served.  For applicants who seek to provide service on tribal lands, some things to consider include, the rate of telephone penetration rate, median income levels and the joblessness of tribal lands and similarly situated rural areas, the frightening health care statistics that are present on tribal lands, and the performance of tribal students in national academic standards. Only with appropriate community-oriented priorities in mind, will significant broadband expansion in Indian country result in an improved quality of life, healthcare, and education.  

Retail price consideration is a salient point for tribal communities.  The median income for tribal members is $17,375.
  With that as a median income for the tribal population, it is obvious that without affordable opportunities to connect, any new broadband infrastructure will not be embraced.  

In addition, the Federal government should not fund predatory commercial actors.  If an applicant for BTOP funding has been subject to a legitimate consumer rights offense then that fact should be strongly weighted against receipt of BTOP funds. The application process should ask for disclosure of any consumer rights claims an applicant has had against it.
  Indian communities are often targets for predatory lending and nefarious financial boondoggles, at the expense of tribal members.  

Grant Mechanics

The Recovery Act funding will be a combination of grants and loans coming from two different agencies.  Those two programs should be kept separate but not in isolation from each other.  The NTIA application process should include an explicit inquiry if the applicant is an incumbent for RUS/USDA purposes.  If so, that applicant should first be considered by RUS for funding. The agencies should develop a shared application, submission site and selection processes that do not conflict.  The selection should take place in both agencies but should be coordinated

The RUS policy is that it will not fund a tribe if there is another borrower in the area, even when that borrower has not built out to the tribal area. Because of the unique considerations for tribal lands and the de facto bar of tribes obtaining RUS funds, there should be a separate selection process for applications that seek to provide BTOP programming on tribal lands. This selection process should consider the potential barriers to broadband build out on tribal lands, like, problems obtaining easements over Federal lands at a commercially reasonable speed, and should not score against those realities.  If this mechanism were applied, it would address the shortcomings that tribes have in the RUS context in a manner that does not put them at a competitive disadvantage within a larger pool.  

NTIA and RUS would be well informed to look at the policies of another agency that has addressed barriers to telecommunications entry on tribal lands and orient the grant application process accordingly. The FCC’s policy statement addressing the Government to Government Relationship
 includes two goals and principles that the Recovery Act administering agencies should follow while implementing the broadband provisions:

4. 
The Commission will endeavor to streamline its administrative process and procedures to remove undue burdens that its decisions and actions place on Indian Tribes.  As administrative and organizational impediments that limit the FCC’s ability to work with Indian Tribes, consistent with this Policy Statement, are identified, the Commission will seek to remove those impediments to the extent authorized by law. 

7. 
The Commission will work cooperatively with other Federal departments and agencies, Tribal, state and local governments to further the goals of this policy and to address communications problems, such as low penetration rates and poor quality services on reservations, and other problems of mutual concern.
If the Recovery Act administering agencies adopt these principles during the broadband funding implementation, tribal self-determination and self-governance will be effectively recognized during the grant distribution process.  

Grants for Expanding Public Computer Center Capacity

The selection criteria for the public computer center funds should closely mimic that of the general BTOP applications; consideration should be paid to entire context of the applicant’s community.  It would follow then, that the proposals seeking funding for public computer centers should be prioritized for unserved first and then underserved areas.  

In addition to public computer centers, it would be appropriate for the agencies to expand that to include tribal community centers, tribal colleges and universities and tribal schools (those operated by the Bureau of Indian Affairs and tribal governments).

Grants for Innovative Programs to Encourage Sustainable Adoption of Broadband

Funding should be provided for technology training and adoption in tribal communities.  NCAI recommends that an educational or adoption component be required for all broadband projects funded.  In addition, both NTIA and RUS should orient their programs to recognize that Indian country is a fertile market for new and emmerging broadband technologies. Tribal lands are also unique markets for discrete social and governmental broadband applications, such as social service, environmental justice and intergovernmental public safety/law enforcement communications. The Recovery Act funds for broadband should be oriented to recognize these aspects of tribal lands and support their development where applicable. These programs should recognize where Indian country can meet these discrete needs.  These projects may not be large in scope or of a size to justify fast speeds but are nevertheless important projects for the community.  These special considerations should receive attention from NTIA and RUS for the importance of their impact.  

Broadband Mapping

The Recovery Act requires an ambitious mapping requirement for the agencies.  It is possible that the Federal government will seek contribution in the process from the States or private companies.  The National Congress of American Indians has some concerns if the agencies choose to do that and limit their inquiry to states and private companies.  States and private telcos often overlook tribal lands when collecting data or creating plans.  States and local governments do not represent tribal constituents or consumers and thus have no reason to include tribal citizens and consumer in their thought processes.

If there will be any reliance upon any mapping information provided by the States or private telcos, we suggest that the agencies require that for any state with one or more tribes within its borders there is a requirement to include representatives of tribal governments as members of the advisory or technical group involved in creating the state map.  In addition, we suggest that the Federal agencies require states or private telcos to provide assurances that they consulted with tribal governments in preparing their map. Those assurances should be based upon good faith and show proof of active outreach to the tribal governments within the state.  Failure to employ these requirements will result in some tribes, in some states, being wholly excluded from any map prepared by a private company or state.  

A broadband map must be capable to showing the most unserved and underserved areas of the country.  Using this data should be able to correlate socio economic data and other data that would further show the public interest in providing broadband to these areas. In addition, a broadband map should be able to use data to formulate the reimbursement costs if or when the Universal Service Fund can be used to subsidize broadband. The map must show connectivity not just coverage areas. This data must include tribal lands and tribes must be included in the development of these maps.   

Financial Contributions by Grant Applicants

The Recovery Act does not include tribal governments in the class of applicants that are required to provide a 20% match to a Recovery Act broadband grant.  The National Congress of American Indians, requests that the agencies adhere to the text of 6001(c)(5) of the Recovery Act which states that an applicant shall, 

(5) demonstrate, to the satisfaction of the Assistant Secretary, that it will appropriate (if the applicant is a State or local government agency) or otherwise unconditionally obligate, from non-Federal sources, funds required to meet the requirements of subsection (f); (emphasis added).

A plain reading of Section 6001(c)(5) indicates that state and local governments are the only entities required to appropriate the 20% match to the projects funded by the Recovery Act.  Subsection (f) states that the Federal share of any project may not exceed 80 percent.  

If the agencies determine that tribal governments are required to provide the 20% match requirement, the National Congress of American Indians asks that the agencies use their administrative authority pursuant to the Recovery Act to create a waiver for the match requirement for tribal applicants.  There are concrete reasons for this request.  First, a majority of tribal governments receive significant funding from the Federal government through either self-governance contracts or grants.  Second, certain provisions of Federal law actually allow tribal governments to use Federal funds for matching purposes.  For instance, the Indian Self-Determination and Education Assistance Act (ISDEAA) allows tribal governments to use ISDEAA funds to meet the match requirements of federal grant programs.  The membership of the National Congress of American passed a resolution on the issue of tribal matching requirements. A copy of that resolution is attached.  Finally, tribal governments have challenges obtaining funds for matching requirements. Tribal lands are generally not available for leverage because they are held in trust by the Federal government. Also, other tribal resources are restricted by Federal law.  

Timely Completion of Proposals

The Recovery Act requires that projects funded under the BTOP be substantially completed within two years.  However, in some cases, the two-year deadline is challenging because of multiple tribal and federal processes. There should be a mechanism to extend this deadline if the applicant can show by report that appropriate progress has been made, jobs have indeed been created and there were substantial barriers to the two-year completion.  There are several general practices that take longer on tribal lands, environmental review, rights of way, historical preservation, tribal council certificates of public convenience and necessity for public entry.  Also, there must be adequate time allocated for the tribal consultation policy. There are some particular barriers that tribal applicants will face.  In the context of project implementation there will need to coordination with the Bureau of Indian Affairs regarding rights of way over lands held in trust.  Tribal grant recipients should not be penalized if the BIA rights of way process takes a significant amount of time.  This process is in significant demand for several reasons unrelated to the 2 year requirement from the Recovery Act broadband provisions.  At the point where a tribe makes a report to the agency, the tribal grant recipient should be able to amend their work plan as a matter of right.  A second extension of time should be scrutinized by the agency.

Coordinating with USDA’s Broadband Grant Program

The Recovery Act created the USDA broadband grant program with a qualification that those grants be provided to communities where 75% of the population is “rural.” While the majority of tribal lands are “rural” and could qualify for the USDA grants, tribal governments are also eligible applicants for the NTIA BTOP funds as well.  There must not be a categorical exclusion of rural tribal lands for the NTIA BTOP funds.  

In their general program operation, RUS should have a mechanism to measure the implementation of broadband service with Recovery Act funding to tribal lands.  

Definitions 

The Recovery Act and conference report ask that the agencies begin to orient their broadband programs to communities rather than the telecommunications industry.  It would be most productive to meet this goal if the agencies define broadband in community-oriented terms.  

It is important to note that the manner in which the agencies define “broadband” will have a ripple effect on both the type and scope of development on Tribal lands, including both those of American Indian Tribes and Alaska Native Villages.  Time and again, Federal standards set in this context define what the market will provide to the consumer and what types of projects grant recipients are able to create.  Thus, when technology or speed standards associated with the grants are simplistic or low, the projects created often meet only those standards. 

Tribal communities will only benefit from a definition of “broadband” that is inclusive on the diverse responsibilities that they perform. The definition of “broadband” should allow minimum standards that will provide for meaningful effectuation of the purposes of not just residential service, but also primary and continuing education, telemedicine and distance diagnosis, modern media involvement, public safety and homeland security, and of course, the business oriented requirements of the primary critical backbone for a sustainable economy. Implicit in that approach to defining broadband is that it be symmetrical.  

There is a question as to whether competition should be used as a measurement for the underserved definition.  It is important to raise the awareness here of the special fiduciary relationship that is shared between the federal government and the Tribes.  Once a Tribe is forced to become a carrier of last resort, that service, of whatever nature or technology, becomes an important trust asset in their community.  The FCC itself recognizes the ability of Tribes to determine their own communications future.  

Certain Tribes have undertaken significant debt and risk in these ventures and the federal government should seek to consult with Tribal Nations and analyze whether certain aspects of their actions would put these tribal efforts at risk in the name of competition—competition that could be artificially supported in certain instances.  This is not anti-competitive, it is explanatory of the challenges Tribes face in the reality of the markets on Tribal lands and the ineffectiveness of competition as a goal in and of itself.  

Furthermore, recognizing the modern reality of tribal lands, the definitions of “unserved” and “underserved” should include criteria for analysis that represent the entire context of a community that can benefit from broadband expansion.  In Indian country that means considerations of the joblessness of tribal lands and similarly situated rural areas, the frightening health care statistics that are present on tribal lands, and the performance of tribal students in national academic standards. Only with appropriate community-oriented definitions in mind, will significant broadband expansion in Indian country result in an improved quality of life, healthcare, and education.  

Measuring the Success of the BTOP

There are a variety of things to measure in order to assess the success of the BTOP. First measure of success should be metered by the number of new subscribers within a project area. 

Another measure of success is whether a new subscriber maintains their service for 6 months. 

A third measure is whether the consumer decides to upgrade their broadband package for greater speed. In addition, long term measures would include working with Census and the Department of Labor to implement spot surveys BTOP areas to determine increases in income, and decrease in unemployment, and general economic development in that area.  We would ask the agencies to assess any effective lessons learned and engage in successful outreach and training to support successful tribal endeavors about the process.  

Other comments

If an application involves projects that may affect a federally recognized Tribe or may have an effect on tribal lands,  the applicant must be required to notify the potentially affected Tribe of the proposed project before it submits its application. The tribal government should then be given the opportunity to support the project by resolution or other government action. Such coordination will help ensure that there will not be any avoidable delays in awarding and implementing the project, should the application be selected for funding.

Rural Utility Service—General Comments

Some Federal agencies have realized that tribes are capable of solving problems and providing for all residents within tribal lands, whether or not they are tribal citizens.  These agencies strive to identify barriers to tribes and then overcome them by using their inherent regulatory flexibility. With this thought, we point out that the RUS program has a fundamental policy flaw that too often precludes tribal areas from receiving funding for telecom services.  

The RUS policy is that it will not fund a tribe if there is another borrower in the area, even when that borrower is not serving the tribal area.  This policy creates barriers to entry and should be changed because it has the effect of impeding tribes from getting telecom service funding assistance from the Federal government.  Therefore we ask that this policy exempt tribal applicants, because tribes generally propose to serve within their jurisdiction.  The incumbents are not generally providing services that meet multiple tribal needs as described above, rather than basic residential service.  If RUS determines that it cannot provide a waiver to tribal applicants on the incumbent matter, we would like this limitation narrowly construed to apply only for the loan programs.  RUS will have an opportunity to mitigate this unfortunate barrier to entry when it rights rules to the SUTA provisions of the 2008 Farm Bill.
 

� USDA Departmental Regulation, 1350-001, September 11, 2008, Tribal Consultation; USDA Departmental Regulation, 1340-007, March 14, 2008, Policies on American Indians and Alaska Natives; USDA Departmental Regulation 1020-005, October 3, 2008, Native American Working Group and FCC 00-207, Statement of Policy Establishing a Government to Government Relationship with Indian Tribes.  


� United States Census Bureau, 2000 Census


� General disputes over non-payment for services rendered can be excluded.  


� FCC 00-207


� 2008 Farm Bill, Pub. L. 110-246.
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