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SUMMARY


In implementing the ARRA broadband programs, NTIA and RUS should focus resources on infrastructure deployment – the key to delivering broadband to unserved and underserved markets.  New deployment will itself spur broadband adoption.

Congress made public safety a BTOP priority, and NTIA should leverage its resources with other opportunities to address the pressing needs of public safety broadband communications.  NTIA, in consultation with the FCC, should issue grants to for state and local public safety deployment of broadband networks in the 700 MHz band.
NTIA and RUS should carefully coordinate their programs and avoid the uncertainty and delay that could ensue by issuing grants based on other ARRA programs.

NTIA should carefully construe the ARRA’s consultative role for States in identifying unserved and underserved areas and projects to be funded to ensure that avoid frustrating the ability of municipalities to participate in BTOP, tilt BTOP in favor of States that have completed mapping initiatives, or transform the competitive application process into a funding program for State preferences.


NTIA should find that it is de facto in the public interest to allow for-profit service providers to participate in the program to maximize the ability of BTOP to provide for broadband deployment in unserved and underserved markets.

NTIA and RUS should avoid adoption of arbitrary selection criteria and instead should focus on sustainability of proposed projects, transparency to ensure private investment will not be displaced, geographic inclusiveness, and technology neutrality, all the while allowing parties to submit applications that set themselves apart.

NTIA should impose a self-certification and enforcement mechanisms to ensure that applications propose projects that would not be built absent Federal funds.  In doing so, NTIA can then appropriately permit applicants to count existing infrastructure necessary for BTOP projects as in-kind contributions that satisfy the 20 percent matching requirement or waive the matching requirement in certain circumstances.  

NTIA should define “unserved areas” to mean “no broadband available;” “underserved areas” to represent all other areas; and “broadband” according to the FCC’s existing definition. The FCC’s Broadband Policy Statement will suffice to provide for consumer protection in not adopting BTOP-specific interconnection and nondiscrimination obligations.


Both NTIA and RUS should waive application of ARRA’s Buy American provision to broadband equipment purchased by State and Local governmental entities to ensure they have access to a competitive market for broadband equipment and to reflect the spirit of Congress’ directive that ARRA grant programs honor U.S. trade agreements. Labor, not equipment, represents up to 90 percent of the cost of deploying broadband.
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COMMENTS OF ALCATEL-LUCENT

Alcatel-Lucent submits the following comments to the National Telecommunications and Information Administration (NTIA) and the Rural Utilities Service (RUS) in the above captioned proceeding.
 Alcatel-Lucent appreciates the opportunity to comment on NTIA’s implementation of its Broadband Technologies Opportunities Program (BTOP), and RUS’ implementation of its rural broadband program pursuant to the American Recovery and Reinvestment Act of 2009.

INTRODUCTION
Alcatel-Lucent is the leading provider of broadband access solutions worldwide, with a presence in 130 countries, and practical experience in deploying current and next generation wired and wireless broadband under a variety of geographical, regulatory, and economic conditions, and for private and public entities alike. 

Infrastructure Solutions

Alcatel-Lucent is the world leader in- 

· Current Generation Broadband Access:

· Digital Subscriber Line (DSL) wireline technology;

·  (3G) mobile wireless broadband solutions, including CDMA (EVDO Rev. A) and UMTS (HSPA+).

· Next Generation Broadband:

· Gigabit Passive Optical Networking (GPON) solutions utilized in Fiber-to-the-Premises (FTTP) deployments;

· Innovative DSL solutions utilized in Fiber-to-the-Node (FTTN) deployments, including VDSL, VDSL2 and ADSL2+;

· (4G) mobile wireless solutions utilizing Long Term Evolution (LTE) technology;
· WiMAX fixed wireless technology.


Alcatel-Lucent’s leadership does not begin and end in local access.  Alcatel-Lucent is the world’s leading provider of long-haul submarine optical cable solutions, as well as a leading provider of optical solutions for metro, regional, long haul and ultra-long requirements.  Alcatel-Lucent is also the second leading provider of IP/edge routing solutions, a leading provider of microwave backhaul solutions.. 

Alcatel-Lucent Services

Alcatel-Lucent, in addition to supplying innovative infrastructure solutions, is also a leading services provider.  Alcatel-Lucent Services is a network integrator, offering unique value – delivered through our combination of IT and consulting experience and network expertise – which supports and transforms the most sophisticated multivendor wireline, wireless, and converged networks around the world.  As one of the telecom industry’s most experienced and knowledgeable services partners, Alcatel-Lucent Services provides a broad and comprehensive set of professional services that encompass the entire network lifecycle, including consultation and design, integration and deployment, as well as maintenance and operation, including the needs of industry and the public sector worldwide. 

Bell Labs

Finally, Alcatel-Lucent ties together all of its various roles in the telecom industry through Bell Labs innovations.  As part of the innovation engine within Alcatel-Lucent, Bell Labs designs products and services that are at the forefront of communications technology, and conducts fundamental research in fields critical to communications.  Every region, product group, and business division of Alcatel-Lucent thrives as a consequence of Bell Labs, as do our customers’ networks, products and services.

Alcatel-Lucent’s comments in these proceedings are based on its experience in deploying broadband networks of all kinds, under all circumstances, for all types of entities in the United States, including leading for-profit service providers in urban and rural communities, State governments and public safety agencies, and local municipalities.

DISCUSSION

I. NTIA SHOULD BE INCLUSIVE OF ALL BTOP STATUTORY PURPOSES TO BE SUCCESSFUL; BOTH NTIA AND RUS MUST BE CAUTIOUS IN CORRELATING THEIR PROGRAMS WITH OTHER ARRA GRANT PROGRAMS, INCLUDING THEIR OWN.

ARRA allocates the majority of BTOP funding to broadband deployment, and with that caveat, NTIA should not apportion specific percentages of BTOP funds amongst the statutory purposes, or require applicants to address more than one statutory purpose in an application.  Recognizing that ARRA contains other grant programs where broadband can play an important role, both NTIA and RUS must be cautions in requiring applicants to participate in other grant programs, just as they must be cautious in how their specific programs may be leveraged in coordination with one another.  
a. BTOP’s Clear Statutory Priority Is Infrastructure Deployment.
Broadband supply and adoption are both relevant to any broadband market, and to some extent may resemble the prototypical “chicken and egg” scenario.  In the context of BTOP, however, Congress has decided which comes first.  In creating BTOP, Congress allocated $450 million to broadband adoption-oriented programs, including computer centers and broadband demand.
  Alcatel-Lucent recognizes that the statutory language provides flexibility to NTIA to allocate additional resources to adoption programs, but the fact that the statute initially provides approximately $4 billion for infrastructure deployment speaks for itself in terms of the clear priority Congress has placed on supply versus adoption in the specific context of the BTOP program.  Furthermore, Alcatel-Lucent notes that BTOP is a one-time subsidy, with no expectation of additional resources.  When directed towards broadband deployment, BTOP can lead to the deployment of sustainable broadband networks that last well into the future.  BTOP funds diverted to adoption programs, however, will expire long before a sustainable network built with BTOP funds.  Finally, Alcatel-Lucent notes that infrastructure can play a vital role in meeting the needs of broadband adoption itself.

b. Infrastructure Deployment Includes Interoperable Public Safety Broadband Communications.
Although much of the focus regarding the BTOP program has been aimed at consumer and community anchor institution broadband, Congress also specifically directed NTIA to issue grants to improve public safety broadband communications.  It is imperative that NTIA leverage its resources with other opportunities to advance state and local public safety broadband communications in the most efficient and enduring manner.  Specifically, NTIA should work in tandem with the FCC to fund public safety interoperable broadband network deployments that make use of the public safety broadband spectrum allocation in the 700 MHz band.

By way of background, Congress made explicit that a fundamental purpose of BTOP is to “improve access to, and use of, broadband service by public safety agencies.”
  To that end, the Recovery Act specifically authorized NTIA to make grants to “construct and deploy broadband facilities that improve public safety broadband communications services.”
  

The tragic events of 9/11 and Hurricane Katrina vividly demonstrate the importance of interoperable public safety communications.  Yet across the nation, public safety agencies’ wireless communications remain decades behind current commercial network capabilities, lacking the ability to deliver interoperable broadband communications such as real-time critical data and streaming video between crisis scenes and command centers.  One need only look at the record developed in the FCC’s ongoing 700 MHz D Block/Public Safety proceeding to gauge the potential for public safety broadband and the promise of the 700 MHz band (763-768/793-798 MHz) –  the 10 megahertz of prime frequencies that the FCC has set-aside for public safety broadband. 

The technology is available.  The spectrum is available.  To date, the resources have not been available.

In light of the Recovery Act’s mandate, the fundamental question for NTIA is how to ensure that its resources have maximum impact in advancing public safety broadband communications.  NTIA, in consultation with the FCC, should issue grants to enable state and local public safety agencies to build out interoperable broadband networks using this 700 MHz spectrum.

Such grants would be consistent with current FCC considerations in the D Block/public safety proceeding.  As NTIA is well aware, despite the Commission’s significant efforts, last year’s D Block auction to build and operate a public/private partnership failed to attract a winning bid.  The timeline for resolution of the 700 MHz proceeding remains uncertain and, in any case, public safety broadband deployment under a revised plan is several years away.  Following the failure of the D Block auction, the FCC issued a Third Further Notice in September 2008 that sought comment on a proposal to enable states and localities to engage in early build out of the public safety spectrum while resolution of the public/private partnership, licensing, and the timeline for deployment is worked out.
  In February 2009, the FCC’s Acting Chairman Michael Copps directed Commission staff to identify all options and recommendations in the D Block/public safety proceeding in preparation for the arrival of the permanent Chairman.  Chairman Copps specifically noted that the state of the economy raises questions about the likelihood that a public/private partnership is viable.
  

Meanwhile, some jurisdictions are ready to put this spectrum to use and deploy public safety broadband systems that could later be integrated into a nationwide or regional network.
  These systems are a critical public safety broadband opportunity that the BTOP should enable.  

The National Capital Region (“NCR”) system in the Washington, DC area – the first-ever 700 MHz interoperable public safety broadband network (authorized pursuant to FCC waiver) – is illustrative of the promise that BTOP grants could deliver for First Responders and the communities they serve.  This system serves the D.C. Metropolitan Police Department, the D.C. Fire Department, and 16 Federal agencies including the Secret Service and the Park Police, providing critical capabilities during high profile events such as President Obama’s inauguration and Pope Benedict XVI’s visit.
  The NCR network demonstrates that, where broadband needs and resources align, public safety can use this valuable spectrum now.  First Responders elsewhere in the nation should be afforded the opportunity to achieve similar benefits in their local communities.

The 700 MHz public safety broadband spectrum is the seminal opportunity for the BTOP program to make a lasting impact on public safety broadband communications.  By working with the FCC, NTIA can fund those projects to make use of the frequencies that are the future of public safety broadband communications, beginning the much-needed deployment of next-generation public safety interoperable broadband communications.
c. Allocation Of BTOP Resources Among Other Purposes Reduces NTIA Flexibility To Execute BTOP, As Does Requiring Applications To Focus On Multiple Purposes.

Independent of Congress’ emphasis on infrastructure deployment, each of the BTOP purposes is relevant to successful implementation of BTOP.  Arbitrarily allocating resources amongst the purposes is a distinction best left to individual applications in competition with one another.  An application in one market may focus on education and healthcare, and be perfectly relevant and competitive against a competing application in another market that addresses every statutory purpose.  Different communities will have different needs, and allocating resources on a purpose-by-purpose basis may fail to reflect those differences.  Likewise, NTIA should not artificially require that more than one statutory purpose be achieved in an application.

Similarly, NTIA should not artificially require that more than one statutory purpose be achieved in an application.  An application to upgrade a DSL or cable modem network to a universal FTTP network is an investment that meets all of the BTOP’s purposes solely through the exponential increase in bandwidth availability to all homes and anchor institutions in a community, even if the application itself does not include specific mention or applications outside of high speed Internet access.  
d. Both NTIA and RUS Must Ward Against Uncertainty In Any Coordination With Other ARRA Grant Programs.

NTIA and RUS must be cautious in how they correlate their programs with other related ARRA programs.  BTOP and RUS applications can leverage other elements of ARRA thematically, including the Department of Energy’s (DOE) smart grid research and development and demonstration grant program, and the Department of Health and Human Services’ (HHS) electronic health records program.  However, given that each of these programs are implemented by yet two more Federal agencies, and appear to be operating on a different timeframe, Alcatel-Lucent urges NTIA and RUS to advocate thematic correlations over actual application correlations.  The fact remains that while an end-to-end IP network built under BTOP or through RUS can also be a necessary component to a smart grid or electronic health records infrastructure, unless DOE and HHS implement their programs in a manner that works consistently with both NTIA and RUS, more than a thematic correlation creates uncertainty for applicants. 
e. RUS Should Focus Its Resources On Grants, Not Loans Or Loan Guarantees To Maximize The Relationship Of Its Grant Program To BTOP. 

Just as NTIA and RUS must be cautious not to create uncertainty in requiring participation in other ARRA grant programs, they must also be cautious about creating uncertainty in linking their programs together.  

NTIA and RUS have made it clear through their “kick off” event on March 10
 that they are seeking to leverage their individual programs in order to maximize the results of both.  Alcatel-Lucent appreciates that RUS is aware of previous limitations in the mechanics of its broadband loan and loan guarantee program.
  As a vendor who has worked with customers who have expressed interest in applying for RUS loans and loan guarantees, the time, difficulty, and expense for customers in participating in the RUS program has been a clear barrier to participation. 
To that end, and given that ARRA intends to stimulate the economy expeditiously, Alcatel-Lucent recommends that RUS focus exclusively on grants instead of loans or loan guarantees, and to the extent possible, duplicate the processes and procedures adopted in consultation with NTIA for both the BTOP and RUS programs. The best way to ensure RUS and NTIA can work together to maximize resources is to essentially operate the two programs as one.  That requires common rules and expectations.  ARRA provides few restrictions on how RUS might implement its grant program, and the plain language of the statute provides ample opportunity for RUS to adopt a BTOP-like grant program focusing on rural areas.  To that end, both RUS and NTIA should work together to share views and engage in discussion of grant requirements and processes, so that both agencies are fully vested in the mechanics of the grant programs.  
RUS is particularly familiar with rural America, entities already providing critical communications services in our rural communities, and is ideally situated to ensure its program goes as far as possible towards delivering the promise of broadband to Americans living in rural communities.  It seems reasonable that funds available through RUS and NTIA can be dealt with in holistic fashion.  Assuming for the sake of argument that many unserved areas are in fact rural areas, RUS can focus the majority of its resources on rural communities only extending as far towards urban centers as suburban areas.  NTIA, in turn, can focus the majority of its funding on underserved areas.  Alcatel-Lucent is not specifically recommending a 50-50 split between rural/unserved and underserved, and encourages the agencies to remain flexible in the allocation of resources, but certainly all of RUS’ 2.5 Billion can be allocated to rural/unserved areas.   
The best means of ensuring applicants can apply to both RUS and NTIA without violating statutory restrictions discouraging “double dipping” or unjust enrichment
 are to include clear requirements in applications.  In particular, requiring applicants to specifically identify where RUS versus NTIA funds would be spent, and ensuring the funds are not mixed or applied to the same kinds of investments is critical. 
II. INFRASTRUCTURE CAN PLAY A CRITICAL ROLE IN ADDRESSING BROADBAND ADOPTION. 


It should be noted that broadband adoption is not solely a matter of computer centers or other “demand” programs, providing computers or other broadband-capable devices to end users for instance.  Infrastructure can also aid in providing basic communications capability that many other services require in order to be deployed to serve a community.  For example, a basic Internet Protocol (IP) video delivery system can allow users who do not have access to a computer in the home to gain access to the Internet, distance learning applications, local community content, email, telemedicine applications, and other community services directly through their television set.  A user does not necessarily need to own or have access to a personal computer to take advantage of new broadband infrastructure.  This could help lower income and elderly households access these services, while not having to invest in and learn how to use computing devices.  This infrastructure would consist of video delivery servers and software that allows the appropriate navigation and on-screen guides to select, choose, and deliver the video services desired.  Alcatel-Lucent is a leading supplier skilled in IP video delivery systems that accommodate these types of network-based services.

III. THE ROLE OF THE STATES.

In creating BTOP, Congress provided that the Assistant Secretary “may” consult States in selecting projects for BTOP funding.
  There is no requirement that NTIA do so, nor is there any suggestion in the statute’s plain language that NTIA may cede its decision making authority to a State.  In fact, the legislative history of ARRA demonstrates that Congress considered - and rejected - anything more than a consultative role for the States.
  For NTIA to create more than a consultative role for States risks undercutting BTOP’s statutory eligibility requirements, risks favoring applications from states that have concluded mapping projects, and risks substituting a competitive application process with State preferences. 
a. NTIA Deference To State Decision-Making May Prevent Municipalities From Participating In ARRA Broadband Programs.

Section 6001(e) of ARRA includes as eligible entities States and their political subdivisions, which necessarily includes municipalities.  Alcatel-Lucent is the leading provider of municipal FTTH solutions in the U.S. market, with very successful deployments stretching from North Carolina to the State of Washington.  Municipalities have a critical role to play in advancing U.S. broadband deployment, and must be considered as partners in both BTOP and U.S. broadband deployment generally.  In many States, however, there is a strong sentiment against municipally-provided broadband services.  It seems counter-intuitive that Congress would both identify municipalities as eligible entities in BTOP, and simultaneously envision an approval process where some States can exclude them from participation.   At the very least, any role extended to States that have erected statutory barriers to municipal broadband, or are actively considering such barriers, must be accounted for in how those States participate in a consultative role with NTIA.

b. Undue Emphasis On State Identification Of Unserved And Underserved Areas And Project Preferences Risks Favoring Applications From Mapped States And Substituting A Competitive Application Process With Subjective State Preferences. 

Similarly, placing undue emphasis on a State’s identification of unserved and underserved markets within its borders risks tilting BTOP in favor of those States that have conducted mapping versus those States that have not.  Mapping is more about national policy making than local understanding.  While it may seem counter-intuitive, individual applicants can certainly identify the communities they seek to serve with the same level of understanding as those with the benefit of a State-based map.  Any for-profit service provider knows where it has or has not deployed broadband.  Any competing service provider knows where it is competing and where it is not.  Any municipality knows the extent to which its constituents are receiving access to broadband, from whom, and the extent to which they are not.  Tilting BTOP in favor of States that have conducted mapping only serves to undercut the ability of an applicant in an unmapped State from competing for BTOP funding on a level playing field with entities located a mapped States.
With respect to State preferences, ARRA envisions applications submitted by States themselves.  States can play a critical role in bringing together stakeholders within their borders to ensure that participation in BTOP meets as many of BTOP’s individual objectives as possible.  State governments are uniquely situated to play a leadership role in bringing together providers of education, healthcare, as well as community leaders and interest groups representing the interests of economically disadvantaged entities and communities.  Outside of this unique aggregation and partnership function, State applications should be considered no differently than an application submitted by any other entity.  As mentioned above, some States are much further ahead in assessing their broadband needs than other States.  While Alcatel-Lucent urges NTIA not to permit state mapping to tilt the BTOP program in favor of some applicants over others, Alcatel-Lucent recognizes that one state being further ahead in its understanding of its internal broadband market may make a stronger proposal within the application review and approval process itself.  Applications submitted by States that are farther ahead may be more sophisticated, more inclusive of the myriad stakeholders involved, and more demonstrative of clear evidence that their application will achieve certain results.  Ultimately, however, the application review and selection process should bear this out, not pre-application project preferences identified by States. 

With respect to settling differences among constituencies in the same State, NTIA should engage in discussion amongst competing applicants in order to encourage teamwork and partnership.  At the same time, applicants should remain aware that the application process is competitive.  Should they reject partnership with competing applicants in their State, they must be aware they run the risk of their application being rejected in favor of a more worthwhile application.  It is in the interests of all stakeholders in the same State to work together.

IV. FOR-PROFIT PRIVATE SERVICE PROVIDERS HAVE A CRITICAL ROLE TO PLAY IN THE SUCCESS OF BTOP AND SHOULD BE ELIGIBILE TO PARTICIPATE WITHOUT RESERVATION.

ALU encourages NTIA to determine by rule that it is de facto in the public interest for any entity not specifically identified in the statute to participate in BTOP, including existing for-profit entities.  The fact remains that for an application to be approved by NTIA, it presumably must achieve at least one or more of the BTOP purposes identified in the statute.  As a consequence, any approved application - independent of applicant - should be in the public interest as identified by Congress.  Furthermore, as directed by the conference report accompanying ARRA, Congress directed NTIA to consider all stakeholders for purposes of eligibility. 
  


BTOP and funds allocated to RUS grants, loans, and loan guarantees must demonstrate success, which requires demonstrable business models, and maximization of resources.  For-profit service providers have a very strong track record in building broadband networks, represent a sound investment of scarce Federal broadband resources, and are well positioned to create a return on public investment. 
V. NTIA AND RUS MUST REMAIN FLEXIBLE IN THE WEIGHTING OF APPLICATION REVIEW CRITERIA TO ENSURE WORTHY APPLICATIONS ARE NOT ARBITRARILY ELIMINATED FROM CONSIDERATION.
 
Alcatel-Lucent appreciates that given the anticipated volume of applications, adopting standardized criteria by which NTIA and RUS may weight applications is tempting.  However, the best means of achieving the statutory objectives of both programs is a case-by-case review process that relies on applications to set themselves apart from each other, and otherwise focuses on sustainability, transparency, geographic equality, and technology neutrality. 

a. The Application Review Process Must Be Based On 

                   Competition Between Applications.

Alcatel-Lucent encourages NTIA and RUS to be flexible in assessing applications against their respective statutory purposes and priorities.  No matter how well intentioned, the creation of a “point system” or other means of assigning value to applications runs the risk of artificially eliminating extremely worthwhile applications.  While the notion may seem daunting in light of anticipated volume, the best applications should rise to the top in competition with lesser applications. 

As noted above, an application to upgrade an existing network to a next generation network is an investment that can meet all of the BTOP’s purposes solely through an increase in bandwidth, which enables all types of IP-based voice, video, and data services, even if the application itself does not include specific mention or applications outside of high speed Internet access.  But depending on the needs of a local community, it is entirely conceivable that an application to extend current generation broadband to every home and anchor institution in a community, which includes specific telemedicine, distance learning, or public safety applications, may be the superior option. 

Similarly, and as Alcatel-Lucent recommends above with respect to requiring applications to address numerous BTOP purposes, NTIA and RUS should not give greater weight to applications that address numerous or all statutory purposes and priorities versus those that focus on fewer or only one.  Each market will have its own unique needs, and arbitrary weighting of applications based on the number of objectives an application achieves may reflect poorly on otherwise extremely worthwhile applications.

b. Application Review Must Consider Sustainability Of 
                      Proposed Projects.

One area where NTIA and RUS can separate stronger from weaker applications is in the area of project sustainability.  Applications for broadband projects absolutely must demonstrate that they can be sustainable investments long after Federal support has ended.  To that end, NTIA and RUS must require appropriate documentation including, in particular, a thorough business plan and budget upon which an application should be based.
 No business is a guaranteed success, and NTIA should not put itself in the position of rejecting applications based on potential risk alone.  Competition and innovation can, sometimes, result in failure.  But while the broadband market is nascent, it is not brand new.  Existing service providers should certainly be able to create business plans that address sustainability of a network that accounts for a subsidy of up to 80% of initial capital expenditures.  Part of that assessment should be an understanding of when the network will become self-sustaining, and the need for resources to support a nascent service prior to that point.  
As an example, retail pricing is an element of sustainability.  BTOP does not provide for operational expenditures, and therefore strong applications will include an assessment on expected return on investment, and retail price is a critical element in calculating such expectations.  A strong application that results in new and more services for the public can only be a strong application to the extent local consumers can afford services. However, just as each application will include technology choices based on local needs, the related retail price of services will certainly differ depending on the technology included in an application.  To that end, NTIA should not set arbitrary expectations or requirements with respect to retail price, but only focus on it as a sustainability benchmark. 
When it comes to planning for and deploying a sustainable broadband network, some applicants will be less experienced compared to existing service providers, but that should not be a disqualifying factor. Equipment vendors, such as Alcatel-Lucent, as well as independent telecommunications consultants, have built broadband networks for years, in a variety of geographies and competitive conditions.  As noted above, Alcatel-Lucent not only sells broadband equipment, but has unmatched experience as a systems integrator, where we are responsible for network design and project implementation. While vendors are often referred to as “arms merchants,” the fact remains that there is far less value in the sale of equipment to a network that fails than there is to a network that is successful and sustainable for the long term.  As the leading supplier of broadband solutions to both municipalities and network operators,  Alcatel-Lucent has always placed great emphasis on partnership, education, and setting the stage for success.  To that end, the municipal FTTH networks built by Alcatel-Lucent have been a technological and commercial success.  


To the extent NTIA and RUS are considering requiring open bidding for projects submitted in applications, Alcatel-Lucent encourages the agencies to permit applicants to decide for themselves how best to select their vendors and partners.  NTIA and RUS should keep several practical considerations in mind.  


First, and for the foregoing reasons, given the extremely short timeframes upon which NTIA and RUS will begin making funds available, applicants that choose a vendor partner instead of issuing a “request for proposals” (RFP) should not be disqualified or otherwise downgraded versus other applicants.  Competition between applications, where each is assessed against all others submitted, will serve the same competitive function as an RFP where equipment costs are concerned.


Second, applications that include an RFP should only be approved to the extent applicants can execute the bidding process and still meet NTIA’s statutorily mandated two-year build out requirement.
  To the extent practicable, NTIA and RUS should encourage, but not mandate, applicants to conduct competitive bidding prior to submitting an application. This will ensure applications include actual product cost information, which is extremely relevant to project sustainability. 


Finally, existing service providers extending networks to previously unserved or underserved markets will have already selected the equipment vendors for their networks, and requiring them to re-bid their network would be duplicative, time consuming, and may jeopardize their ability to participate in BTOP in a timely fashion.

c. Transparency Will Ensure Private Investment Is Not Displaced.

With respect to how NTIA will identify applications that might displace private sector investment, transparency can address this concern.  NTIA should provide public access to all filed applications on its website, and provide a limited period of time for public comment on an application.  Existing service providers will have the opportunity to review applications, and notify NTIA if an application proposes to build duplicative facilities in the same market.  NTIA, once informed about the equivalent service, can make a determination as to whether the applicant’s solution is in fact duplicative or brings something additional to the relevant market.  This decision should be consistent with the manner in which NTIA would assess applications competing against each other to determine which receives funding. 
d. ARRA Treats Unserved and Underserved Equally.

As noted above, Alcatel-Lucent believes that NTIA and RUS should appropriately coordinate their funding resources.  In any event, NTIA should not prioritize applications that purport to serve unserved markets when assessing applications.  As House Energy and Commerce Committee Chairman Waxman noted in his statement at a recent ARRA oversight hearing, the notion of favoring one over the other was raised and rejected by Congress in the legislative process.
  The overriding goal of U.S. broadband policy must be not just universal broadband deployment, but next generation broadband for all Americans.   While BTOP and RUS’ Broadband Program will not achieve that goal on their own, ensuring that communities that have current generation broadband are afforded the opportunity to transition to next generation broadband is just as important to the national good as providing for first time access in an unserved market.

e. NTIA’s Criteria Must Remain Technology Neutral.
NTIA is directed to implement BTOP in a technology neutral fashion, and the conference report directs NTIA to consider speed as a relevant factor in the BTOP program.
  The two are not mutually exclusive.  NTIA and RUS should consider any and all wireline and wireless technologies used to make broadband available as appropriate to their respective programs.  That is technology neutrality.  When it comes to assessing applications, however, not all technologies are created equally, and one applicant’s technology choices must necessarily be judged against other applicants’, both in terms of existing services available in a given market, competing applications for the same market, and applications submitted for different markets. 

For instance, DSL or cable modem deployment in an unserved market is appropriate broadband technologies for that market.  However, if a second applicant for that market submits an application to deploy FTTN or FTTH, all other considerations being equal, FTTN and FTTH are the superior technologies and the conference report’s preference for next generation deployment should be given all due consideration.  Similarly, LTE deployment in that same unserved market instead of FTTH, may also be superior to DSL or cable modem deployment when consideration is given to not only the equivalent bandwidth available to LTE subscribers, but the added benefits of mobility.   
Furthermore, some applications may include IP networks capable of the full range of statutory purposes and priorities NTIA and RUS seek to achieve.  A network that provides a lesser amount of bandwidth for basic high speed Internet access compared to that included in a competing application, but includes network-based capabilities that achieve each of the other BTOP purposes, for example telemedicine and distance learning, cannot be discounted based on speed alone.

VI. NTIA SHOULD REQUIRE APPLICANTS TO SELF-CERTIFY THE NEED FOR FUNDING, COUNT IN-KIND CONTRIBUTIONS TOWARD THE MATCHING REQUIREMENT, AND PROVIDE FINANCIAL WAIVERS WHEN APPROPRIATE.


NTIA is directed to fund only those projects that would not be built absent Federal assistance.
  Vigorous enforcement of this requirement is necessary to ensure existing public and private service providers do not needlessly withhold previously planned investments due to the new availability of Federal subsidies.  Such a result would only undermine the simulative impact of ARRA.  To this end, NTIA should rely on a self-certification and post-application enforcement mechanism to ensure the requirement is honored by applicants.  With a self-certification and enforcement mechanism in place, NTIA can contemplate permitting in-kind contributions to count toward BTOP’s 20 percent matching requirement without undermining the program.  Finally, NTIA must be cognizant that the very same factors that led Congress to pass ARRA in the first instance, may require financial need-based waivers of the matching requirement.
a. Self-Certification And Post Award Enforcement Is The Best Method For Ensuring BTOP Only Funds Projects That Would Not Be Built Absent Federal Assistance.
Alcatel-Lucent recommends that NTIA require, as part of an application, self-certification from applicants that a project would not have been built absent BTOP funding.  Applicants should be put on notice that prior deployment plans that demonstrate the necessary element of funding availability from alternative sources other than BTOP will be held against an applicant in assessing their application.  Likewise, should NTIA award an application to an entity and subsequently determine that BTOP funding was not necessary to the project, such funding should be reclaimed in full by NTIA. 

The reality is that any number of applicants may have assessed specific projects long before BTOP came into existence, but previously determined that the proposal was not economically feasible.  Assessments of deployment possibilities alone should not disqualify a project from BTOP funding.  In fact, such plans are a benefit for a potential application.  Conversely, some entities may have already announced clear plans to make a deployment, but based on the now available BTOP funding, may have held off in hopes of receiving government subsidies.  Such projects should not receive funding.  One clear exception should be network investments proposed by governmental entities – State governments, municipalities or municipal utilities, for instance – where projects have been proposed and analyzed, and funding alternatives to BTOP have been identified, but have not yet been obtained.  These funding sources could be State appropriations, municipal bonds, or utility rate increases required to pay for investments.  The fact remains that absent the actual appropriation, issuance of bonds, or a rate increase, funding is clearly not available absent further action.  Alcatel-Lucent encourages NTIA to appreciate that these kinds of alternative funding sources, while hypothetically obtainable, are not certain, nor would forcing governmental entities to pursue them now that Federal funds are available serve the public interest. 
b. In-Kind Contributions Should Count Toward Matching Requirement. 

Alcatel-Lucent encourages NTIA to be flexible with respect to the ways in which prospective applicants may meet the 20 percent matching requirement, and permit pre-existing infrastructure investments necessary to BTOP projects to count as in-kind contributions.  

State and local government applicants have already established FY’09 appropriations, and may be especially challenged to create new cash resources in order to participate in NTIA’s three rounds of grant funding.  In addition, private entities seeking to participate in BTOP may be challenged by the very same economic conditions that gave rise to ARRA in the first instance.  Permitting these investments to serve as in-kind contributions will ensure maximum participation in BTOP by all eligible entities.

Passive infrastructure, such as fiber, copper, wireless towers, and rights of way, and active infrastructure, such as routers, wireless transmitters, and packet-switching computers, represent major investments in broadband.  These investments can play a vital role in BTOP projects when they are necessary to the extension of an existing network into an unserved area, or are upgraded for the provision of improved broadband in an underserved area.

Similarly, NTIA should consider previously awarded Federal funds, such as PSIC
, as in-kind contributions.  These funds would not violate ARRA’s statutory prohibition against unjust enrichment
, as these funds can be combined and leveraged together to achieve the goals of BTOP.  Such leveraging would be no different than the leveraging of funds from BTOP and the RUS program. 

c. NTIA Must Account For Applicants Who Cannot Provide Matching Funds.


ARRA extends to NTIA the authority to waive the 20 percent matching requirement when an applicant petitions for a waiver, and demonstrates financial need.
 Alcatel-Lucent encourages NTIA to remain flexible in any criteria it ultimately adopts as a requirement for such a demonstration.  Geographic diversity, technology choices, local community needs – all of the factors that weigh against arbitrary weighting criteria for purposes of selecting applications – similarly require flexibility on the part of NTIA in considering petitions for waiver of the 20 percent matching requirement. 

VII. DEFINITIONS.
 


In order to carry out its responsibilities under BTOP, NTIA must define key terms such as “unserved area,” “underserved area,” and “broadband.”  Furthermore, Congress directed NTIA to consult with the Federal Communications Commission (FCC) to define the interplay between network nondiscrimination and interconnection obligations, and the FCC’s existing Broadband Policy Statement.
  
a. Unserved

NTIA, in consultation with the FCC, should define “unserved area” to mean “no broadband available.”  However, as Chairman Boucher stated in his opening statement at the recent ARRA oversight hearing, a “smattering” of broadband in a community should not disqualify that community from being considered “unserved.”
  In this matter, NTIA should be flexible.  Every market is different, and hard and fast definitions may undercut the purpose of BTOP.  But for planning purposes, which is critical for purposes of putting together an application to be reviewed by NTIA, determining that an unserved market means “no broadband available” is the appropriate definition.
b. Underserved

Underserved should represent all other markets.  A market that has a high degree of broadband penetration, but not 100 percent deployment, is underserved in that not every home has access to broadband.  A market that has 100 percent penetration of current generation broadband – DSL, Cable Modem, 3G wireless, microwave, etc – but not next generation broadband in the form of FTTN, FTTP, or 4G wireless is an underserved market.  Economically disadvantaged communities, to the extent they have not received access to broadband facilities, are certainly underserved areas.
c. Broadband

The FCC has defined Broadband as including a range of speeds relevant to the U.S. broadband market today.
  Some BTOP applications will focus on higher speeds, while others will focus on lower speeds, and neither necessitates an NTIA or RUS definition of broadband that differs from the existing FCC definition.  While the FCC’s existing definition of speed permits applicants to select the technology they feel best addresses the needs of their respective markets, just as Congress emphasized the importance of speed in its conference report, applicants must also be on notice that their selection of technology will necessarily be assessed against selections made by competing applicants.  The U.S. broadband market is vibrant and competitive, and the BTOP application process itself should mirror that competition. 
d. Nondiscrimination and Interconnection 

Alcatel-Lucent has traditionally opposed overregulation of next generation broadband services and facilities in the U.S. market.
 The plain language of the statute affords NTIA the opportunity to protect consumer interests while avoiding unnecessary regulation that will undercut the viability of BTOP at its inception.  The language states that, at a minimum, NTIA is to require grant recipients to contractually agree to abide by the FCC’s broadband policy statement.
  It does not require NTIA to devise specific nondiscrimination and interconnection obligations in addition to the Policy Statement, nor should NTIA do so in the context of a limited and temporary Federal grant program.  The U.S. is a leader in next generation broadband deployment absent interconnection regulation, and nondiscrimination regulation is unnecessary to serve the promotion of unfettered high-speed Internet access alongside new and innovative IP-enabled services.

The U.S. broadband market remains nascent, and precipitous interconnection regulation is unwarranted.  Parties advocating in favor of regulation of the U.S. broadband market often cite interconnection regulation, including unbundling and wholesale access, as the key distinguishing factor between the U.S. broadband market and those abroad, suggesting that interconnection regulations somehow lead to greater next generation broadband deployment.  The fact remains that by 2010 the U.S. market will include at least 50 million households connected to next generation wireline networks, as well as the deployment of 4G wireless services.  Outside of Scandinavia, South Korea, and Japan, the U.S. is leading the way in next generation broadband deployment absent draconian interconnection regulation.  In those nations where next generation deployment is perceived to take place within a much more regulated environment, there are many factors that account for deployment that have little to do with regulation, such as public-private partnerships, government subsidies, and government leadership in national non-regulatory broadband plans, all of which serve to offset the consequences of onerous interconnection regulation.
  

Nondiscrimination regulation is, similarly, unnecessary in the U.S. market.   Public Internet access, which operates on a “best efforts” basis, has served as a commons for all Internet users, public and private, commercial and non-profit alike.  Such access must be preserved.  Anticompetitive blocking and degradation of Internet traffic is unwarranted, and the FCC’s Broadband Policy Statement is the ideal protection already adopted to address such practices on a case-by-case basis.  At the same time, innovation and the offering of new IP-enabled services and products benefitting all stakeholders in the broadband market must be protected from regulatory interference.  As Alcatel-Lucent has previously submitted to the FCC, preserving best efforts Internet access while simultaneously promoting the development of new IP-enabled services are not mutually exclusive concepts.
  A network provider can pursue both, and neither the FCC’s Broadband Policy Statement nor “as-yet-to-be-defined” nondiscrimination obligations need upset this important balance.

For NTIA to adopt interconnection or nondiscrimination regulations in the context of BTOP will only undercut the stimulative effects of the program.  Consumer protection and transparency in service offerings are the most important qualities required in the U.S. broadband market.  Artificial regulations that focus not on consumer protection and transparency, but on creating new business opportunities for one set of business stakeholders at the expense of another, are not appropriate.  To that end, Alcatel-Lucent encourages NTIA to appreciate that usage-based bandwidth limits and overage charges increasingly making their way into the U.S. broadband marketplace are a direct response to the threat of nondiscrimination regulation of necessary and routine network management practices.  Broadband investments must be made in order to meet the objectives of the statute and serve the public interest.  Congestion of resources is a given, no matter how frequently local access networks could feasibly be upgraded with additional capacity.  Artificial restrictions against innovative service offerings and new methods of creating a return on investment only force service providers to focus on generating return on investment solely at the expense of consumers.  Such a result defeats whatever public interest benefits Net Neutrality would deliver, and in the context of BTOP, only undercuts the ability of the program to successfully lead to the deployment of sustainable broadband networks.

VIII. NTIA AND RUS SHOULD WAIVE THE APPLICATION OF ARRA’s BUY AMERICAN PROVISION TO BROADBAND EQUIPMENT ACQUIRED BY GOVERNMENTAL ENTITIES.
On April 3, 2009, the Office of Management and Budget (OMB) issued interim guidance for Federal agencies implementing ARRA grant programs, including how ARRA’s Buy American provision applies to grant programs.
  In its guidance, OMB determined that the Buy American provision only applies to public buildings and public works built by governmental entities participating in grant programs.
  While exempting private entities from the Buy American requirements is appropriate - the Buy American Act of 1933
, upon which the provision is based, is specific to the Federal government procurement process, not Federal grant programs or private entities participating in them - uncertainty remains with respect to the application of the Buy American provision to State and Local governmental entities.  To ensure State and Local government applicants have access to a competitive market for broadband equipment, and to reflect Congress’ directive that ARRA grant programs honor U.S. trade agreements, NTIA and RUS should exercise their authority under the ARRA Buy American provision to waive its application to broadband equipment as serving the public interest.


In Alcatel-Lucent’s experience, between 70 and 90 percent of the cost of next generation broadband network deployment is directed toward the labor element of deployment, not broadband equipment.  Broadband network construction is most important, in the context of ARRA, for providing immediate job stimulus for construction workers and technicians regardless of the source location of the equipment being deployed.  These percentages vary depending on the rural, suburban, or urban nature of the deployment, as well as the broadband technology to be deployed, but the market reality remains constant: broadband deployment dollars are primarily directed at labor, not equipment. 


Applying ARRA’s Buy American provision to broadband equipment will only slow down the potential for broadband to have a stimulative impact on the U.S. economy, by creating uncertainty for State and Local grant applicants in terms of the products available for their purchase, which has a direct impact on project costs and potential network capabilities.  The fact remains that the ICT industry is global in nature, and the overwhelming majority of broadband equipment is not manufactured in the U.S.  Even to the extent a particular type of equipment may be manufactured by an entity in the U.S., such limited domestic production cannot supplant the vibrant and competitive market for broadband equipment globally.

In the specific context of State and Local governmental entities, NTIA and RUS must appreciate that while OMB has sought to incorporate waivers to the Buy American provision for products manufactured in nations that are party to trade agreements with the U.S., most State and Local governments are either not parties to those agreements, or in the case of State governments, are only parties to a limited extent.  A waiver of ARRA’s Buy American provision to broadband equipment will, in addition to providing State and Local entities with access to the same range of competitive products as the private sector, ensure that the NTIA and RUS programs meet the spirit of Congress’ direction that ARRA programs comply with U.S. trade agreements.
 
IX. CONCLUSION

For the foregoing reasons, Alcatel-Lucent urges NTIA and RUS to adopt the policies proposed in these comments. 
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� American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009) (ARRA).
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� ARRA Section 6001(b) states that the BTOP Purposes are to: (1) provide access to broadband service to consumers residing in unserved areas of the United 4 States; (2) provide improved access to broadband service to consumers residing in underserved areas of the United States; (3) provide broadband education, awareness, training, access, equipment, and support to: (A) schools, libraries, medical and healthcare providers, community colleges and other institutions of higher education, and other community support organizations and entities to facilitate greater use of broadband service by or through these organizations; (B) organizations and agencies that provide outreach, access, equipment, and support services to facilitate greater use of broadband service by low-income, unemployed, aged, and otherwise vulnerable populations; and (C) job-creating strategic facilities located within a State-designated economic zone, Economic Development District designated by the Department of Commerce, Renewal Community or Empowerment Zone designated by the Department of Housing and Urban Development, or Enterprise Community designated by the Department of Agriculture; (4) improve access to, and use of, broadband service by public safety agencies; and (5) stimulate the demand for broadband, economic growth, and job creation. (Emphasis added)


� See Infra § II.
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� Id. at § 6001(g)(5).


� Service Rules for the 698-746, 747-762 and 777-792 MHz Bands; Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, WT Docket No. 06-150 and PS Docket No. 06-229, Third Further Notice of Proposed Rulemaking, 23 FCC Rcd 14301 ¶¶ 301-304 (2008) (“Third Further Notice”).
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� NTIA-RUS RFI at 10718 (NTIA Question 4), 10720 (RUS Question 4).
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� The Federal Communications Commission itself has recognized the appropriateness of exempting IP-enabled services from nondiscrimination regulation as it did with respect to IPTV in the context of its conditions on the AT&T-BellSouth merger. See Press Release, Federal Communications Commission, FCC Approves Merger of AT&T Inc. and BellSouth Corporation  (Dec. 29, 2006) available at �HYPERLINK "http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-269275A1.pdf"��http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-269275A1.pdf�.  
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