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EXECUTIVE SUMMARY TC \l "1"
As a leading owner and operator of wireless and broadcast communications sites in North America, American Tower Corporation has the experience to provide practical insight to NTIA and RUS in response to their request for information and will address the challenges that applicants will face in the deployment of  broadband services.  American Tower will also comment on the criteria that NTIA should employ when evaluating grant recipients and applications.  Accordingly, American Tower will discuss the following:

· Infrastructure projects are in the public interest and, therefore, infrastructure providers should be eligible to seek funding directly from NTIA.
· Grant recipients should not be penalized for delays caused by local governmental processes.
· State and local permitting and licensing processes should be streamlined.
· The ability to initiate a project upon award should be the “shovel ready” standard for infrastructure projects.

· Only projects with dedicated and adequate financing after February 17, 2009, should be barred from seeking funding from NTIA.
· NTIA should not allocate funding based on rigid percentages between the articulated purposes of the American Recovery and Reinvestment Act.
· NTIA should not require that projects address multiple purposes under the legislation.
· The States’ roles should remain advisory and should not create the appearance of impropriety.
American Tower encourages NTIA and RUS to adopt the rules and guidance proposed in these comments.
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American Tower Corporation (“American Tower”) submits these comments in response to the Joint Request for Information (“RFI”) issued by the United States Department of Commerce, National Telecommunications and Information Administration (“NTIA”) and the United States Department of Agriculture, Rural Utilities Service (“RUS ”) with respect to the broadband deployment initiatives under the American Recovery and Reinvestment Act of 2009 (the “Recovery Act”).
  Specifically, American Tower proposes and states that:

· Infrastructure projects are in the public interest and, therefore, infrastructure providers should be eligible to seek funding directly from NTIA.
· Grant recipients should not be penalized for delays caused by local governmental processes.
· State and local permitting and licensing processes should be streamlined to facilitate compliance with the two-year build out requirement.
· The ability to initiate a project upon award should be the “shovel ready” standard for infrastructure projects.

· Only projects with dedicated and adequate financing after February 17, 2009, should be barred from seeking funding from NTIA.
· NTIA should not allocate funding based on rigid percentages between the articulated purposes of the American Recovery and Reinvestment Act.
· NTIA should not require that projects address multiple purposes under the legislation.
· The States’ roles should remain advisory and should not create the appearance of impropriety.

American Tower Corporation (“American Tower”) is a leading owner and operator of wireless and broadcast communications sites in North America.  With over 20,000 sites in the United States, American Tower offers dynamic options in virtually every market providing infrastructure for the nation’s wireless telecommunications operators, public safety organizations, and emerging technologies.  Given its actual experience in infrastructure development, American Tower is uniquely positioned to offer comments and suggestions to NTIA and RUS in response to the RFI.
I. Infrastructure projects are in the public interest and, therefore, infrastructure providers should be eligible to seek funding directly from NTIA TC 

The RFI requests comment on what standards NTIA should apply to determine whether it is in the public interest that entities other than political subdivisions, native communities, or non-profit organizations should be eligible for grant awards.
  American Tower proposes that it is in the public’s best interest for NTIA to treat infrastructure providers, including tower companies, as either direct or indirect eligible entities.  

Infrastructure build-out is essential to broadband deployment.   In particular, wireless networks are extremely efficient in providing broadband in rural, unserved and underserved areas.  Wireless networks can deliver fast and reliable service to end-users and can cover large distances between sparse populations with a minimal infrastructure investment relative to fiber or other wired services.  However, to provide those wireless networks to serve the vulnerable populations identified in the Recovery Act, additional infrastructure (e.g., towers) will be necessary.  Accordingly, as infrastructure providers are an integral part of overall broadband deployment, providers must be eligible for direct funding under the Recovery Act.  

A. Congress intended that infrastructure providers be eligible to receive grants TC 

In enacting the Recovery Act, both the House and Senate considered that a wide swath of entities should be eligible for funding under the Act, including infrastructure providers such as tower companies.  The Conference Committee Report stated that a new, broad definition of entities were eligible to receive grants:  “It is the intent of the Conferees that, consistent with the public interest and purposes of this section, as many entities as possible be eligible to apply for a competitive grant, including wireless carriers, wireline carriers, backhaul providers, satellite carriers, public-private partnerships, and tower companies.”
  The Conference Committee Report specifically listed infrastructure providers, such as tower companies, as eligible grant recipients under the NTIA Broadband Technology Opportunities Program (“BTOP”).
  As the legislative history of the statute clearly contemplates that tower companies should be eligible to receive grants directly under BTOP, NTIA should heed this legislative intent, conclude that infrastructure providers, such as tower companies, are in the public interest, and devise and implement its rules to include such entities as potential grant recipients eligible to apply and receive grants directly.

B. Congress clearly intended that infrastructure projects were eligible for funding TC 



NTIA should also conclude that infrastructure providers are eligible for grants as components to larger projects.  The Recovery Act states that NTIA may make competitive grants under the BTOP program to “construct and deploy broadband service related infrastructure.”
  This purpose cannot be achieved without necessary infrastructure providers.  Infrastructure providers, such as tower companies, are integral to the Recovery Act’s goal of broadband construction and deployment and thus must be eligible for funding when partnering with broadband providers. 

The Conference Committee Report states that “[t]he Conferees also intend that the NTIA select grant recipients that it judges will best meet the broadband access needs of the area to be served, whether by a wireless provider, a wireline provider, or any provider offering to construct last-mile, middle-mile, or long haul facilities.”
  The Conference Committee Report further provides that “[t]he Conferees intend that the NTIA seek to ensure, to the extent practicable, that grant funds be used to assist infrastructure investments that would not otherwise be made by the entity applying, or, secondarily, that might not be made as quickly.”
   To the extent that a tower company is part of a larger application, funds awarded for infrastructure deployment must be provided directly to that entity.

II. TIMELY COMPLETION OF PROPOSALS MAY BE CONTINGENT ON PERMITTING AND LICENSING DELAYS BEYOND GRANTEE’S CONTROL TC 

The statute requires that NTIA seek assurances from grantees that they will substantially complete projects supported by the BTOP within two years following an award and that all funds under the BTOP must be awarded by September 30, 2010.  In response to NTIA’s inquiries regarding the timely completion of project proposals,
 American Tower urges NTIA to acknowledge that a two-year completion requirement should not be frustrated by state or local government processes.  

Most broadband infrastructure projects require the construction of physical facilities, many of which require approval by state or local governments before construction can begin.  Proper permitting and licensing has historically added a considerable length of time to project completion resulting from delays attributable to the governmental processes.  The impact of such state or local governmental procedures may frustrate the ability of grantees to meet the required two-year milestone.  American Tower submits two possible solutions to address the potential for project delays caused by governmental factors outside of a grantee’s control: (1) NTIA should establish an exception for delays resulting from factors beyond a grant recipient’s control or (2) NTIA should work with RUS and the FCC to establish requirements for accelerated permitting and licensing for Recovery Act projects. 
A. Grant recipients should not be penalized for delays caused by local governmental processes TC 

First, American Tower submits that grantees should not be penalized if projects are delayed because of governmental permitting and licensing processes beyond their control.  Governmental permitting and licensing can take months, or even years, to accomplish despite the most diligent efforts by an applicant.  American Tower proposes that if a grantee can show NTIA that it is making appropriate efforts but simply not receiving the required permits and licensing in due time to fulfill the two year statutory deadline that it should be granted an exception and not have the funding revoked.  


The purpose of the Recovery Act’s broadband initiatives includes improved access to broadband services for consumers in unserved and underserved areas.  These areas will lack by definition sufficient broadband infrastructure and, therefore, necessary infrastructure deployment, such as tower construction, will trigger the need for governmental review and application processes.  Local governmental resources in these areas can also be scarce and local, state and federal governments may need to work together to permit or license the project promptly which can cause further delays.  Moreover, governments in charge of permitting for unserved and underserved areas most likely will not have had much experience with licensing in those areas.  Thus, projects serving those areas most in need of deployment, are actually more likely to experience project delays.  

American Tower is cognizant that NTIA is required to implement the grant program as expeditiously as possible.  However, as deployment of broadband infrastructure requires permitting, and permitting is dependent on governmental processes out of a grantee’s control, delays in project implementation resulting directly from those governmental processes should not result in a penalty to the grantee which ultimately penalizes the very population the funding is intended to assist.  Accordingly, NTIA must include an exception to accommodate governmental delays within its rules to avoid the unintended deobligation of BTOP funds where they are most desperately needed.
B. State and local permitting and licensing processes should be streamlined TC 
Additionally, American Tower submits that states and local governments should be required to accelerate permitting and licensing for Recovery Act broadband projects so the two year funding mandate can be met.  American Tower agrees with other commenters in this proceeding that the most effective way for NTIA and other federal agencies, including the FCC, to enable the timely completion of broadband infrastructure proposals is to reduce or remove delays to deployment that occur at the local and state level.
  Specifically, American Tower supports a proposal before the FCC that local jurisdictions much act on zoning application within set period of time – 45 days for collocation applications and 75 days for new structure applications.
  American Tower also agrees with comments filed by PCIA with the FCC in a docket related to the Recovery Act
 that the FCC could interpret Section 332 of the Communications Act of 1934, as amended, that applications for collocations on existing structures where wireless communications antennas are already attached, and where collocation would not extend the height of the supporting structure or increase the size of the compound, should be permitted by right.
The Telecommunications Act of 1996 (the “Act”) states that it is the duty of the local government to “act on any request for authorization to place, construct, or modify personal wireless service facilities within a reasonable period of time.”
  However, many jurisdictions do not act on permitting or licensing applications within what would be considered a reasonable period of time.  Many times, especially in rural or underserved areas, these decisions can take months or even years.
The NTIA, RUS and FCC acting together should help limit such delays through the FCC’s advisory role in the process.  NTIA and RUS should encourage the FCC to provide a statutory interpretation of “reasonable period of time” to require governmental authorities acting on Recovery Act applications to approve or deny licensing and permitting requests within a specified period of time so that projects can be timely implemented.  Local government officials should also be encouraged to pass legislation that requires streamlining for Recovery Act specific licensing and permitting and that sets forth mandatory timelines for such processes.
   American Tower also contends that NTIA has the authority to issue such rules and regulations itself.  Section 6001(m) of the Recovery Act states that NTIA has “the authority to prescribe such rules as are necessary to carry out the purposes” of BTOP.  NTIA could therefore adopt the suggestions of American Tower and others directly impacted by project delays resulting from local governmental inaction and reduce the potential that the goals for broadband deployment would not be met on a timely basis.
III. the ability to initiate a project upon award should be the “shovel ready” standard for infrastructure projects TC 

Any project that requires permitting will by default not be ready to be deployed the day after a grant is awarded.  NTIA should therefore consider the impact of permitting when establishing the selection criteria for grant awards.
  American Tower proposes that applicants demonstrate the ability to initiate those processes upon receipt of a grant award and that NTIA should not require that applicants be able to “break ground” the next day.


Although much emphasis has been placed on projects that are “shovel ready” and can start as soon as a grant is awarded, such a requirement is impractical for most infrastructure projects.  As discussed in Section II above, such a requirement may be unrealistic given the time needed to initiate infrastructure projects and receive proper permitting and licensing.  In order to be “shovel ready” at the time of a grant award, grant applicants would need to have started the permitting and licensing process months, or even years, prior to the grant of an award.  Both time and money prohibit potential grantees from taking such steps prior to an award especially since those expenditures would only be based on the possibility of a grant award.  The costs associated with permitting and licensing a potential project that ultimately does not receive funding would be a highly inefficient use of resources for both the applicant and the governmental agencies associated with those activities.  Furthermore, it is arguable that any project initiated prior to the award of a grant would be at odds with the requirement that only projects that would not have been implemented without Federal assistance are eligible to receive funding.
  It would be counterproductive for NTIA to adopt a criteria that required the initiation of a project prior to its potential award where such actions would, in turn, disqualify that project from consideration for federal funding.

American Tower submits, therefore, that the “shovel ready” requirement should mean that an applicant is able to initiate immediately a project, including starting the permitting and licensing process, once a grant is awarded.  To literally interpret “shovel ready” would exclude most, if not all, infrastructure projects from receiving funds as it is impossible for such projects to be ready for immediate build-out absent a significant amount of sunken costs and time.  
IV. only projects with dedicated and adequate financing after February 17, 2009, should be barred from seeking funding  TC from NTIA



The Recovery Act requires that applicants demonstrate that their proposal would not have been implemented during the grant period without Federal assistance.
  NTIA has requested comments regarding what an applicants must show to demonstrate that its proposal would not have been implemented without Federal assistance.
  Given the general nature of companies exploring multiple business opportunities and the difficulties in the current credit market, American Tower urges NTIA to remain flexible in determining what infrastructure projects would have moved forward in the next two years without grant money.  American Tower therefore proposes that only those projects with dedicated and adequate financing after February 17, 2009, should be excluded under the rules.

Previously examined business opportunities should not preclude grantees from receiving funds under BTOP.  Companies routinely explore a broad range of business opportunities with varying levels of analysis.  Many projects will receive significant internal evaluation and even internal approval.  But internal plans alone do not represent a commitment to funding those projects as many are contingent on the availability of financing.  With the uncertainties in the credit markets, even the most financially stable companies have scaled back on capital intensive projects, with many being delayed indefinitely despite even recent consideration.  Furthermore, project financing depends on customer revenue.  Given the present state of consumer spending, the demand side component for many projects is no longer certain.  Accordingly, corporate infrastructure projects that were proposed and approved as recently as last year may not now be viable given the current state of economic affairs.

  The only way to be certain that a proposal would not have been implemented without Federal assistance is to conclude that any project with dedicated and adequate financing after the enactment of the Recovery Act on February 17, 2009, must have taken into consideration the project’s viability in the absence of governmental assistance.  NTIA, therefore, should exclude only those projects with funding in place after the enactment of the Recovery Act.  As noted above, many previously approved projects are not viable today.  Projects with dedicated funding after the enactment of the Recovery Act on February 17, 2009, however, will have had their feasibility evaluated under the present adverse economic circumstances.  The same cannot be said with certainty for any project contemplated and evaluated prior to February 17, 2009, that is not being pursued today.  Accordingly, such projects that later become the subject of grant applications must be treated as if those proposals would not have been implemented during the grant period without Federal assistance.

V. NTIA should not allocate funding based on rigid percentages between the articulated purposes of the American Recovery and Reinvestment Act TC 

NTIA has inquired whether a certain percentage of grant funds should be apportioned to each of the five purposes for the BTOP grant program.
  It is American Tower’s view that rigid apportionment of funding between each articulated purpose of the BTOP would frustrate the overall goal of nationwide broadband deployment.  A predetermined allotment of funds between the numerous purposes under the Recovery Act would be misplaced, counterproductive and would artificially allocate resources without adequate underlying information to form a basis for such determinations.  

Potential applicants are examining a multitude of proposals all geared toward meeting the various goals of the Recovery Act.  Some projects will provide “the best bang for the buck” and should not be denied simply because those proposals happen to serve a purpose for which there is significant amount of application “competition.”  Adhering to a fixed percentage would result in funds being left on the table awaiting projects that fit a particular category with no guarantee that such an application would be forthcoming.  This would result in an inefficient allocation of limited resources.  

Also, a predetermined apportionment would be procedurally unworkable given that many projects will likely serve multiple purposes.  For example, such a rule would make it difficult to account for a project that goes to an unserved area and serves schools and improves access for public safety and stimulates demand.  It would be nonsensical to evenly divide the funds between the five stated purposes for the BTOP grant programs, nor would it seem possible for an applicant to segregate project expenditures for each particular purpose.  For instance, middle-mile transport might serve a police station, a library, and an unserved community, without any meaningful way to apportion the middle-mile costs among those purposes of the overall plan.  

Congress did not specify any such allocation of funds in implementing the Recovery Act, rather it took a holistic view of the broadband stimulus program.  While previous versions of the legislation in the House and Senate had allocated funding between “unserved” and “underserved” areas, the Congressional Conference Committee rejected such partitioning.  Accordingly, there is no reason for the NTIA to jettison Congress’ intent and incorporate a rigid demarcation of funding between the various BTOP goals.
VI. NTIA should not require that projects address multiple purposes under the recovery act TC 

NTIA has inquired whether grant applicants should be “encouraged to address more than one purpose” of the BTOP grant program.
   American Tower contends that whether a proposal satisfies multiple purposes of BTOP should be a secondary scoring factor, but not a threshold criteria.  Requiring that proposals touch on multiple or all BTOP purposes would promote inefficient grant applications as applicants would focus on stringing together multiple components that may be at odds with the maximization of resources for any particular purpose.  For example, providing service to an unserved area may best be done using Technology A but serving an adjacent underserved area within the same proposal may best be done using Technology B.  Requiring that an applicant must satisfy multiple purposes (in this case, serving both an “unserved” and an “underserved” area) would create inefficiencies as an applicant would need to deploy both technologies for the two regions or deploy a single technology understanding that one region was not receiving a maximized service.  Such a requirement would also demand that applicants deploy infrastructure to deliver service to multiple “high value targets” (e.g., schools, libraries, community centers, and hospitals) regardless of the efficiency associated with connecting those locations. Thus, attempting to artificially serve multiple purposes would lead to a no-best solution.  

Furthermore, a qualified project should not be precluded from applying because it is focused on a single need, such as the delivery of much-needed broadband services to an unserved area, merely because that community lacks a school, library, or police station within its project scope.  At most, applications that serve multiple purposes should receive credit for efficiently satisfying multiple objectives, but in no event should the ability to serve multiple purposes be used an application threshold.  
VII. the States’ roles should remain advisory and should not create the appearance of impropriety TC 

The Recovery Act states that NTIA may consult with the States regarding various aspects of the BTOP.
  NTIA has raised several questions in connection with the States’ roles under that program.
  American Tower encourages NTIA to clearly articulate that the States’ roles are only advisory and limited to state-specific matters so as not to delegate NTIA’s responsibilities under the Recovery Act or create the appearance of impropriety.

The Conference Committee Report acknowledged that “[s]tates have resources and a familiarity with local economic, demographic, and market conditions that could contribute to the success of the broadband grant program.”
  The Conference Committee Report encourages the states “to coalesce stakeholders and partners, assess community needs, aggregate demand of services, and evaluate demand for technical assistance.”
  The Conferees fully expected that NTIA would, at its discretion, seek advice and assistance from the states in reviewing grant applications, “as long as the NTIA retains the sole authority to approve the awards.”
  

In seeking advice from states, politics and “agency capture” must be minimized to the extent possible, which is why careful definition of the States’ role early on is essential.  NTIA should only look to the states for advice on a few specific questions: 


(1) Does the project serve an area the State contends is “unserved” or “underserved”? 


(2) Does the State concur that the project would support access for schools, libraries, medical institutions, or vulnerable populations? 


(3) Does the State concur that the project would promote access by public safety organizations to broadband services? 


(4) Does the State concur that the project would stimulate broadband demand, economic growth, and job creation? 


(5) Has the State had any direct or indirect experience working with the applicant (e.g., as a regulated entity, through government contracts with the state, are there employees and facilities within the state, where is it headquartered, and how long has the applicant done business in the state)?

NTIA must be careful not to create a de facto delegation of the approval process to the States when seeking advice, especially because NTIA has acknowledged that the grants may serve as a “test bed” of ideas for future awards.  This implies that NTIA will make “nationwide” decisions and award grants based on factors beyond the considerations contemplated by individual states.  NTIA should also take into consideration who (i.e., what agency or state organization) seeks to “advise” NTIA on particular proposals and their ability to provide timely and objective input since not all state agencies will have the necessary expertise to adequately counsel NTIA.  

Finally, States that separately apply for funding under the BTOP must be especially careful to avoid creating the appearance of impropriety when they act in an evaluative role in the application review process.  For example, if a State was seeking BTOP funding for a project in a particular unserved area, the State should not comment or provide any assessment of any other applicant that may propose serving that same region.  To do so would create a perception that the State might act in a bias manner and advise NTIA that its grant competitor could not adequately provide the promised services.  American Tower does not contend that such bias would occur only that States must avoid even the appearance of impropriety.  Accordingly, American Tower propose that NTIA adopt rules that prohibit a State’s recommendation (or lack thereof) from negatively affecting an applicant’s score if the State itself is an applicant for funds that would serve the same purpose or region.
VIII. CONCLUSION TC 

The Recovery Act has presented NTIA and RUS with an unprecedented amount of funding and responsibility to bring broadband to all Americans. To ensure that the goals of the Recovery Act are met, American Tower respectfully encourages NTIA and RUS to adopt the rules and guidance proposed in these comments. 
Respectfully submitted,

_/s/ H. Anthony Lehv_______________
H. Anthony Lehv
Senior Vice President, Associate General Counsel
     and Chief Compliance Officer
American Tower Corporation
116 Huntington Avenue
11th Floor
Boston, MA 02116

April 13, 2009
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