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Executive Summary


G4 Communications (“G4”) is a facilities-based rural competitive local exchange carrier that provides broadband and telephone service in New Hampshire, and Massachusetts.  G4’s experience in serving those regions provides G4 with practical insight to share with NTIA regarding the requested information.  G4 will address the following:

· The appropriate role for States that are also applicants for funding

· Standards required for States and other public sector applicants

· Certified carriers serve the public interest and are eligible to receive grants

· Funds should not subvert private markets

· Grants should be disbursed incrementally

· Grant applicants must contribute financially except in the most extreme circumstances

· Deobligation must remain a penalty for wasteful and fraudulent spending and for a failure to meet milestones

· Definitions of “unserved” and “underserved”
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G4 Communications, Corp. (“G4”) submits these comments in response to the Joint Request for Information (“RFI”) issued by the United States Department of Commerce, National Telecommunications and Information Administration (“NTIA”) and the United States Department of Agriculture, Rural Utilities Service (“RUS ”) with respect to the broadband deployment initiatives contained within the American Recovery and Reinvestment Act of 2009 (the “Recovery Act”).
 


G4 is a facilities-based rural competitive local exchange carrier that provides broadband and telephone service in New Hampshire and Massachusetts.  G4 presently services more than thirty-five markets with on-net services in its service territory, using digital subscriber line (xDSL), and mid-mile fiber-optic backhaul facilities.

Request No. 2 – The Role of the States


1.
The appropriate role for States depends on whether the State is also an applicant for funding (Request 2b)


G4 believes that the role of States in selecting projects for funding depends upon whether the States themselves are also seeking funding under NTIA’s Broadband Technology Opportunities Program (“BTOP”).  When a State or state agency applies for NTIA funding for a particular project, the State should be considered to be an applicant and interested party and, therefore, must recuse itself from making any priority determinations regarding competing applications in order to protect the integrity of the selection process.  Otherwise, any selection or endorsement by the State for a state initiated project might appear to be influenced by non-objective factors.  Accordingly, NTIA should limit a State’s evaluative role when the State is also an applicant.


Furthermore, as many independent and smaller projects may exist within a State’s proposal, G4 recommends that multiple distinct applications be required rather than allowing a single, omnibus application for all applicant interests.  In the alternative, G4 recommends that a State be required to disaggregate its applications into its component projects.  Given that proposals within an application may be of varying merit, the selection process should encourage the acceptance of only the most meritorious projects without any weaker “tag-alongs” being accepted as riders to an overall proposal.


2.
All projects should be scored and selected based on merit (Request 2c)


G4 believes that the NTIA should score all projects first on the absolute basis of merit and only then seek to adjudicate differences or disputes between competing state groups or constituencies.  Applications within the same state for different projects should not automatically be mutually exclusive and should receive identical review.  To the extent that a higher scoring application better meets NTIA criteria and goals of the legislation, that application should be considered to be presumptively superior at the time that a comparison is made and the lower scoring application should bear a substantial burden of proof in demonstrating that it merits funding.


3.
States must be held to the same standards as other applicants (Request 2d)


The NTIA should hold the States and all public sector applicants to standards that are no less stringent than those that would be applied to any other applicant.  There is no reason why NTIA should allow a public entity to provide sub-standard service to the vulnerable populations targeted by the Recovery Act.  By allowing states to operate at lower levels of compliance, the overall standard of service provided to those populations would continue to be unequal compared to that provided by non-State entities.  Nothing justifies a separate but unequal level of service.

Request No. 3 – Eligible Grant Recipients


G4 believes that any entity that is certificated as a local exchange carrier, certified by a local franchising authority, owns a licensed wireless spectrum, or files a FCC Form 477 should be eligible for grant awards.  Licensed entities have already been determined by state or federal agencies to be providing service in the “public interest.”  Additional review by NTIA would be unnecessary as those entities are under a continuing obligation to act in the “public interest” and are subject to investigation and periodic evaluation of their ability to meet that standard.  G4 is not commenting that certification should be the required standard, just that certification should negate an applicants need to demonstrate that they are acting in the public interest before becoming eligible to seek funding under BTOP.

Request No. 4 – Establishing Selection Criteria for Grant Awards (Request 4a)


G4 believes that it is critically important that Federal funds not be used to subvert private markets.  Substantial private sector risk capital has been invested to create vibrant broadband marketplaces where none previously existed.  The stated intention of the legislation for these funds is to create services where they could not or would not otherwise exist.  There are a multitude of areas throughout the United States where populations lack broadband services in its entirety or existing service penetration remains at inadequate levels.  Grant monies should not be used to fund regions that already have substantial access to commercially available broadband simply because an applicant seeks to build additional and alternative networks.  Accordingly, grant funds should not be used to create public networks that compete with pre-existing private networks.  


The FCC has already determined that existing service providers do not possess an incentive to invest and construct new facilities if they believe that government edicts will undermine their investment.  To that extent G4 believes that applications as a basic obligation must be fully transparent and that all applicants must certify that the requested funds are not being utilized to subvert existing broadband markets or to create facilities where sufficient facilities already exist or are planned to exist in the short-term future.  In addition, G4 recommends that, at a minimum, applicants must (a) list the known providers of broadband service within the territory for which they intend to apply; and (b) provide notice to those broadband service providers of the applicant’s intent to apply for funding under BTOP.  


G4 further suggests that NTIA afford existing broadband service providers within or adjacent to the applicant’s proposed funding region 20 business days to file the below information, at a minimum, with NTIA/RUS and that such information be duly considered and weighted in the scoring and awarding of projects:


a.
Contrary information regarding market conditions, service offerings, or technologies within the applicant’s proposed service territory;


b.
Objections to the funding including, but not limited to, statements of negative impact to preexisting or planned private investments that the funding would create; and


c
Demonstrations that the applicant’s project has been previously planned, is already obligated, or could be accomplished without public funding.

Request No. 5 – Grant Mechanics (Request 5a)


G4 believes that committed grant funds should be disbursed incrementally upon demonstration of progress, as the expenses are incurred and not on an up-front basis.  Requests for disbursements should be filed electronically and be viewable to the public.  This again provides for the transparent oversight of the funding process and ensures that projects that are inefficiently handled or improperly performed can be terminated at the earliest possible point.

Request No. 9 – Financial Contributions by Grant Applicants


1.
Applicants provide 5% of a project’s cost except in the most extreme circumstances (Request 9a)


G4 believes that is it critically important that applicants have a measurable level of commitment in the project and that providing 5% of the financial need creates sufficient incentive for the applicant to take their role in the project’s completion seriously.  Only in the most of extreme of circumstances should NTIA waive the 5% minimum contribution requirement.  An example of such a situation would be where a project is proposed for an unserved market that lacks any form of broadband service and where that market is also substantially impoverished by both federal and regional economic standards, as measured on a per-capita income basis.


2.
Applicants must have an executive officer certify that a proposal would not have been implemented absent federal assistance (Request 9c)


NTIA should require the written certification by an applicant’s executive officer that the proposed project would not have been implemented without federal assistance.  NTIA should also require a description of other reasonable alternatives to accomplish the proposal’s objectives and an explanation as to why those options are not feasible.  Such requirements would ensure that responsible persons within the applicant’s organization would provide the necessary assurance mandated by the legislation.

Request No. 11 – Reporting and Deobligation


1.
Inability to complete the project within the proposed budget should constitute wasteful or fraudulent spending (Request 11a)


Wasteful or fraudulent spending should first and foremost be defined as the inability to complete the proposed project within the defined budgetary parameters contained in the awarded application.  Accordingly, grant recipients should be required to present milestones for performance under their grant proposal with the understanding that the failure to meet certain milestones will result in the deobligation of funds.  Furthermore, any grantee must remain obligated to comply with the False Claims Act, False Statements Act, and other statutes and regulations that may attach to the performance of its obligations as an award recipient of federal funds.


2.
Insufficiency should be judged based on proposed milestones and objectives (Request 11b)


G4 contends that the principal method to determine if the objectives and obligations are being satisfied is to require those objectives be met consistent with the parameters established in the award and to grade the performance of recipients based on their own commitments and proposals.  These milestones should be evaluated and scored in the initial consideration process.  Such requirements would maximize the potential that applicants would set realistic deadlines for their grant proposals.  Otherwise, proposed milestones will lack sufficient “teeth” to deter counterproductive behavior.


3.
Deobligation must remain a mechanism to address wasteful and fraudulent spending (Request 11c)


When an applicant materially fails to meet its milestone commitment, NTIA should withhold funding and create a post-pay situation – that is, require the award recipient to expend its own funds for all future activities and condition reimbursement only upon certifiable completion).  If the recipient after this point can not or will not satisfy the remaining milestone obligations, the remaining funds should be deobligated and returned to NTIA for future applications and the applicant’s organization should be barred from making future requests.

Request No. 13 – Definitions


1.
“Unserved” and “Underserved”(Request 13a)


G4 suggests that NTIA define an “unserved area” as an area where 90% of the households and businesses lack access to a single broadband provider.   NTIA should define an “underserved area” as a region where either 35% of the households and businesses lack access to a single broadband provider, or 75% of the households and businesses have access to less than two broadband providers.  Such definitions would ensure that funds are allocated to regions that truly need support and not ones where competitive services may already exist.


2.
Non-discrimination obligations (Request 13c)


As the projects in the BTOP are funded with federal money ostensibly for the greater public good, G4 recommends as follows:

a) To the extent feasible, private vendors be allowed to piggy-back and “buy in” to planned projects.  It is well established that the cost of network builds is generally front loaded into initial planning, construction, make-ready work, and that the static start up cost is rarely changed by the incremental addition of capacity onto projects.  For instance, the cost of constructing a network with 288 fiber optic strands is generally only incrementally more than constructing a fiber optic plant with 72 strands.  Therefore, approved projects should have an “open enrollment” period when third parties such as competitive telecom providers, middle- and last-mile infrastructure providers, and other entities that can benefit from the network deployment can “buy in” on a cost-based incremental basis.

b) The willingness of applicants to allow third party utilization of the networks should be at a minimum one critical point in determining funding eligibility, if not a pre-requisite.  Applicants should be required to state how they intend to allow access to their network, whether access will be on a bundled or unbundled basis, and proposed pricing for access.

c) Funded projects should be required to provide cost-based access to their infrastructure using any logically unbundleable or subdivisible element on a TELRIC-minus basis , defined as TELRIC with a cost-of-capital modified to take into account the grant participation from the federal government.

d) The FCC should be asked to create an unbundling regime for funded projects and state commissions should be charged with the local enforcement of the regime.

e) At a minimum, unbundling and nondiscriminatory access should apply until such time as the longest lasting depreciable element (based on US IRC depreciation schedules) has been fully depreciated.
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