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SUMMARY

NTIA Question 3:  Eligibility 

In addition to the entities listed in Section 6001(e)(A)-(B) of the ARRA, Eligible applicants shall also include any current infrastructure provider of broadband service who proposes a project that, in its face, meets the applicable criteria for an award.

NTIA Question 13(a)/FCC Issue 2:  Definition of “Underserved” Areas 


An “underserved area” should not be benchmarked to an arbitrary speed threshold but instead proposals should be evaluated by NTIA on a case-by-case basis to determine where Recovery Act funds can most effectively and efficiently be spent to make competitive state of the art networks to as many Americans as possible.

NTIA Question 13(b)/FCC Issue 3:  Definition of “Broadband”

NTIA should decline to adopt a narrow definition of “broadband” and should instead rely on more flexible criteria that can evolve with time and advances in technology.

NTIA Question 13(c)/FCC Issues 4 & 5:  Interconnection and non-discrimination obligations

The NTIA should not apply interconnection and non-discrimination conditions beyond those in the FCC’s Broadband Policy Statement. 

INTRODUCTION


RCN Corporation, through its various operating subsidiaries (together “RCN”), has constructed its own facilities-based broadband distribution network in the Boston, New York, Philadelphia/Lehigh Valley, Chicago and Washington, D.C., markets. RCN offers subscribers a bundled package of high-speed Internet access, local and long distance telephone services, and cable broadband distribution services.  RCN has been instrumental in introducing competition into the local broadband market for both residential and business customers, and has been at the forefront of providing an alternative to the incumbent local telephone and cable operators.  RCN’s presence in these markets is a benefit to consumers, resulting in lower prices, improved customer service, and the innovation and introduction of new services.


Notwithstanding the American Recovery and Reinvestment Act’s (“ARRA’s”) mandate that grants be made to deploy broadband both to unserved areas/populations and to improve access to underserved areas/populations, some commenters have argued that the NTIA and RUS should prioritize the available funding to broadband deployment to areas that are currently unserved, and if any funds remain, only then provide support improvements in access in underserved areas.  Such a position wholly ignores the fact that unless broadband access is affordable, there might as well be no broadband access for many consumers and businesses.  As a result, the extraordinarily costly construction to some unserved may not be nearly as effective in stimulating broadband availability and actual usage as bringing a competitive alternative into underserved areas to stimulate lower prices, and new and innovative services and applications, now and into the future.  


The Federal Communications Commission (“FCC”) has acknowledged the benefits of the competition that competitive broadband service providers, such as RCN, can provide. For example, in the case of “triple play” competition like that offered by RCN, it stated that broadband “competition often results in lower prices, additional channels, improved services, or additional non-video services.”
  And in remarks to members of the House Commerce Committee recently, Acting FCC Chairman Michael Copps noted that in advising NTIA on the definition of “underserved” areas, the Commission may take into consideration factors such as “affordability, competition, ubiquity of service, [and] quality of service….”


Accordingly, RCN submits these comments to address certain of the issues and questions raised in the NTIA/RUS and FCC notices to urge that the agencies not lose sight of the fact that the definitions and grant criteria they adopt in this proceeding should be flexible enough to further the deployment of competitive alternatives to consumers and small businesses.

I.
NTIA Question 3 - Eligible Grant Recipients:


In addition to the entities listed in Section 6001(e)(A))-(B) of the ARRA, Eligible applicants shall also include any current infrastructure provider of broadband service who proposes a project that, in its face, meets the applicable criteria for an award.


Broadband providers by definition are experienced in deploying broadband networks and providing broadband service, and insofar as they are best positioned to carry out the ARRA’s purpose of “efficient and expeditious” broadband deployment, should be eligible for grants.  Indeed, the types of entities specifically listed in Section 6001(e)(1) as “eligible” will in many if not most cases, need to turn to experienced broadband network operators to construct and operate broadband facilities and services.  Particularly given the ARRA’s overriding interest in stimulating economic growth in the short term and bringing long-term broadband benefits to as many unserved and underserved Americans as possible, such operators should be eligible to apply directly for grants under the ARRA.
II.
NTIA Question 13(a)/FCC Issue 2 – Definition of “Underserved” Areas:


An “underserved area” should not be benchmarked to an arbitrary speed threshold but instead proposals should be evaluated by NTIA on a case-by-case basis to determine where Recovery Act funds can most effectively and efficiently be spent to make competitive state of the art networks to as many Americans as possible.



Although the ARRA leaves the precise definition of “underserved” to NTIA, in consultation with the FCC, the legislation does provide some important guidance to the agencies when it speaks in terms of “improving”
 access to such underserved areas.  In using the concept of an “improvement,” it recognizes that the imperative to fund broadband access to such areas is not simply a matter of assuring that some access is available, but of improving upon the existing access available to consumers and businesses in the area to bring advanced state of the art broadband networks and features to as many American consumers, businesses and public and non-profit agencies and institutions as possible.  


In so doing, NTIA must balance the public interest in using this opportunity to finance advanced state of the art broadband services that will be able to support new applications and user needs for the foreseeable future with the goal of bringing broadband to as many users as possible.  Even with all the funds available to NTIA and RUS as a result of the ARRA, however, the reality is that the funds are insufficient to fund the type of broadband access envisioned by the Act to all locations nationwide.  RCN therefore submits that NTIA should not use its limited funds to deploy networks that are immediately outdated and unable to provide the true benefits of broadband service to the residents and businesses in the areas to be served, but instead should maximize the value of its grants by targeting applications that achieve the broadest deployment of the type of advanced broadband that will enable as many users as possible to keep pace with ever expanding applications and technology.


RCN also submits that NTIA should recognize in its definition of underserved, and in the criteria it applies to a grant application, that one important indicator of whether broadband service in an area needs “improvement” is whether there is a competitive stimulus on local broadband providers to reduce prices, improve the quality of their service and support, and respond quickly to changes in market demands and improvements in technology.  As noted above, Acting FCC Chairman Michael Copps acknowledged the importance of affordability and competition to defining “underserved” areas in recent remarks to members of the House Commerce Committee.
  As has been shown over and over in many segments of the Communications industry, the entry of a second provider can reasonably be expected to stimulate demand and actual subscription to broadband service (as opposed to mere accessibility of broadband service).

III.
NTIA Question 13(b)/FCC Issue 3 – Definition of “Broadband” Service:

NTIA should decline to adopt a narrow definition of “broadband” and should instead rely on more flexible criteria that can evolve with time and advances in technology.


The term “broadband” is constantly evolving with technology, and can be used to describe services as slow as 200-768 kbps and services that are as fast as large multiples of that speed.
   Clearly, the definition of broadband will (and should) continue to evolve with technology, and NTIA should not, in the context of these grants, draw any line in the sand that would quickly become outdated.  


IV.
NTIA Question 13(c)/FCC Issues 4 & 5  – Definition of Non-Discrimination and Network Interconnection Obligations of Grantees

The NTIA should not apply interconnection and non-discrimination conditions beyond those in the FCC’s Broadband Policy Statement 


Non-discrimination and network interconnection obligations applicable to BTOP grantees should be consistent with, and limited to, the terms of the FCC’s Broadband Policy Statement adopted August 5, 2005 (FCC 05-15).  As witnessed by the huge investment in broadband networks that has been made nationwide and the very low number of complaints about violations of the FCC policies, the Broadband Policy Statement has struck an appropriate balance in terms of protecting consumers while not discouraging investment. 


Moreover, this ARRA implementation proceeding is not an appropriate venue for development of additional interconnection and non-discrimination requirements.  The FCC has engaged in a number of dockets and proceedings to consider these very complex issues, and has received countless comments and policy arguments on all sides of the issues.  Indeed, even though he is interested in adding a non-discrimination principle to the existing Policy Statement, Acting FCC Chairman Copps said recently that the Commission is not yet in a position to act on this “huge and controversial subject.”
  Clearly, for NTIA to jump ahead of the FCC to adopt that 

or any other principle would inject uncertainty into the industry and the grant process and undermine the broadband deployment stimulus intended  by the Recovery Act.
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