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EXECUTIVE SUMMARY


The enactment of the American Recovery and Reinvestment Act of 2009 (“Recovery Act”) conferred upon the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) the responsibility to both assist in the stimulation of the economy and oversee the expansion of broadband availability in the Nation.  In order to accomplish both tasks, NTIA and RUS must act swiftly and judiciously.  In these comments, Qwest responds to questions from the agencies and offers its suggestions for how they can most successfully fulfill their responsibilities.

Broadband Funding Should Target Unserved Areas. 


The agencies’ highest funding priority should be for projects that provide access to broadband service to residents and businesses where it is currently unavailable.  An area should be considered “unserved” if it does not have access to Basic Broadband Tier 1 service as defined by the Federal Communications Commission (“FCC”).  By bringing broadband to unserved areas, the agencies maximize the job producing/job preservation potential of each funding dollar awarded.  Broadband infrastructure projects in unserved areas will expand the number of Americans with broadband and high speed Internet access and thereby facilitate economic development and interaction with, among others, governmental, educational, health and social services entities.  As long as we have unserved areas, it is inappropriate to spend limited Recovery Act dollars on “underserved” areas.  Government funding for broadband overbuilds can be anti-competitive and wasteful.

Private Incumbent Broadband Service Providers Should Be Eligible For Funding.

NTIA should, by rule, find that private incumbent broadband service providers are eligible, on their own, to apply for and receive Broadband Technology Opportunities Program (“BTOP”) grants.  RUS should not allow the priority for past and present Title II borrowers to impede its ability to award funding to those applicants best suited to promptly bring broadband to the highest proportion of unserved rural residents and stimulate the economy.

Grants Will Have The Greatest Impact On Bringing Broadband To Unserved Areas.

RUS should use grants to fund broadband infrastructure projects in unserved rural areas.

The Principles In The FCC’s Broadband And Internet Policy Statement Are Sufficient.

NTIA is required to coordinate with the FCC to publish nondiscrimination and interconnection obligations that shall be contractual conditions of NTIA BTOP grants.  The Recovery Act permits the use of the four principles found in the FCC’s Policy Statement as the nondiscrimination and interconnection contractual conditions.  NTIA, coordinating with the FCC, should publish just the four principles from the Policy Statement as the BTOP’s nondiscrimination and interconnection contractual conditions.  To do otherwise would produce confusion and delay the implementation of the BTOP.

Time Is Of The Essence

In order to produce the intended immediate stimulative effect, NTIA and RUS should implement their respective broadband programs expeditiously.  The agencies should use available state broadband data in evaluating project applications, but neither agency should delay the receipt of project applications or the application review and award processes for the completion of state broadband mapping or data compilation efforts.  NTIA and RUS should endeavor to streamline their respective program processes and explore the feasibility of a uniform application, or a common data set in support of their respective applications.
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I.
INTRODUCTION

Qwest Corporation (“Qwest”) hereby submits its comments in response to the Joint Request for Information (“Joint Request”) of the U.S. Department of Commerce - National Telecommunications and Information Administration (“NTIA”) and the U.S. Department of Agriculture - Rural Utilities Service (“RUS”), published in the Federal Register on March 12, 2009,
 concerning NTIA’s and RUS’s implementation of the broadband initiatives in the American Recovery and Reinvestment Act of 2009 (“Recovery Act”).
  Qwest operates as an incumbent local exchange carrier (“ILEC”) in fourteen mid-western and western states.  Qwest’s ILEC serving areas span an area from roughly the Mississippi River on the East, the Pacific Ocean on the West, Canada on the North, and Mexico on the South.  Qwest provides service in Arizona, Colorado, Idaho, Iowa, Minnesota, Montana, Nebraska, New Mexico, North Dakota, Oregon, South Dakota, Utah, Washington, and Wyoming.  Its serving territory in these 14 states encompasses 272,000 square miles.  As of December 31, 2008, Qwest provided 11.6 million voice grade access lines and 2.8 million broadband lines to customers in its territory
 and currently has broadband available to 86 percent of its customer base.

Today, America confronts a severe economic crisis.  The Congress and the President have responded, in part, to the economic crisis by, respectively, passing and signing into law the Recovery Act.  The President noted upon passage of the Recovery Act by the Congress:

This is a major milestone on our road to recovery, and I want to thank the Members of Congress who came together in common purpose to make it happen. Because they did, I will sign this legislation into law shortly, and we’ll begin making the immediate investments necessary to put people back to work doing the work America needs done.

Reacting to the U.S. Department of Labor’s release of the February 2009 unemployment report, House Majority Leader Steny Hoyer stated:

The economic crisis we face is deep and complex, and it looks, unfortunately, to be far from over.  However, Congress and President Obama have taken strong steps to prevent job losses and put Americans back to work. Despite inheriting an economic disaster, the President responded swiftly by proposing the American Recovery and Reinvestment Act, which was passed by Congress and signed into law last month. The recovery plan is expected to provide an immediate jolt to our economy, creating or saving 3 to 4 million jobs through a combination of tax cuts for 95% of Americans and targeted, job-creating projects, which will infuse demand into our economy. The recovery legislation also builds our future: new energy technologies, repaired roads and bridges, and cutting-edge research, all of which lay the groundwork for growth and savings in the years to come.

There has been no equivocation on the part of the President or the Congress about the severity of the Nation’s economic problem or the compelling need for prompt action to address it.  The objective is expeditious economic stimulation.  New broadband investment is one arrow in the Government’s quiver, and NTIA and RUS must act with a sense of urgency to implement their respective broadband programs.
  Established broadband providers such as Qwest are best positioned to help achieve both economic stimulation and the deployment of broadband facilities in unserved areas.

Consistent with maximizing the availability of broadband to as many Americans as possible, Qwest has advocated that the highest priority for any government-supported broadband program be expanding the nation’s broadband footprint to unserved areas.  Communities without access to broadband in a “normal” economy are at a decided economic (as well as public safety, educational and health) disadvantage to served communities.  In the current economy, unserved communities stand to be left further behind as the Nation begins to climb out of the current severe recession.  Congress has found that:  “The deployment and adoption of broadband technology has resulted in enhanced economic development and public safety for communities across the Nation, improved health care and educational opportunities, and a better quality of life for all Americans.”
  Bringing broadband to unserved areas should be the highest priority for NTIA and RUS as they consider the allocation of their broadband funding and the applications received for broadband projects.

Qwest has successfully made high-speed Internet access available to 86 percent of its customers.  Recently, the company made, and continues to make, significant investments to deploy fiber deeper into its existing networks to enable it to offer high-speed Internet access at speeds up to 20Mbps.  Significant additional broadband deployment to unserved areas in Qwest’s service territory is not economically feasible at this time without grant funding.  Qwest was pleased that Congress established NTIA’s BTOP program as a grant program.  Qwest strongly urges RUS to maximize the use of grants in awarding funds appropriated to it in the Recovery Act.

With adequate grant funding in its 14 states, Qwest could deploy facilities in unserved areas, which would provide customers high-speed Internet service at speeds of at least 7Mbps.
  Such deployment would involve engineering and planning, significant construction, splicing, and electronics installation.  Thousands of jobs would be created or retained to accomplish the engineering and construction of the new broadband facilities.  Job creation could begin immediately after receipt of grant funds, with the hiring of engineers to plan and design the jobs followed by additional new jobs to implement those plans by construction workers and technicians in the field.  Additional personnel could be needed throughout the order processing and provisioning cycles.

II.
DISCUSSION

A.
National Telecommunications and Information Administration

1.
The Purposes of the Grant Program

NTIA must, of course, observe the statutory funding requirements of the Recovery Act.
  NTIA should, though, commit the minimum amount of funding required by the Recovery Act to expand public computer center capacity and encourage broadband adoption, and the minimum amount of funding needed to complete a broadband inventory map.  Other than also funding reasonable BTOP administrative costs up to the statutory maximum, the balance of NTIA’s appropriation should be committed to funding projects that bring broadband service to unserved areas.  NTIA is not required to apportion a certain percentage of its available BTOP funding, on a pro rata basis or otherwise, to each of the five purposes found at Section 6001(b) of the Recovery Act.

The precise distribution of BTOP funds among the program’s five purposes will, in part, be determined by the quality of the applications received.  The highest funding priority, though, should be for projects that provide access to broadband services to consumers residing in unserved areas.  Such projects maximize the job producing/preservation potential of each grant dollar awarded.  By expanding broadband access to previously unserved areas, these projects will also increase the number of Americans using broadband and increase demand for services provided over the Internet, including health and educational services.  As found by Congress, the deployment and adoption of broadband service will enhance economic development and public safety.

Underserved areas should be placed significantly lower in priority relative to unserved areas.  From the standpoint of maximizing the stimulative effect of funded projects, as well as forestalling the inequity fostered by committing funds to increase download speeds in an underserved area before providing broadband service to an unserved area, NTIA should target its non-earmarked BTOP appropriation for projects that bring broadband service to unserved areas.  As long as we have unserved areas, it is inappropriate to spend limited Recovery Act dollars on underserved areas.

It would be extraordinarily difficult to fund underserved areas in a manner that is not wasteful, anti-competitive or both.  As has been shown by the extraordinary growth in the size of the federal universal service high cost program as a result of funding wireless competitive telecommunications carriers, subsidizing competition in an area increases program costs without necessarily producing a corresponding increase in access to service.  Funding an additional broadband service provider in served areas where the current level of broad demand makes the sustainability of existing broadband service marginal, at best, jeopardizes the economic viability of each service provider.  Further, by providing broadband grants to already served areas, NTIA will unfairly skew the economic risk of providing broadband service against existing service providers.  Government grant funding (as well as loans or loan guarantees) for broadband over-builds unfairly puts the capital investment of incumbent broadband service providers at risk from a non-market force.

NTIA asks how BTOP should leverage or respond to other broadband-related portions of the Recovery Act.  NTIA is already coordinating with RUS with respect to its Recovery Act broadband grant, loan and loan guarantee program.  The overlaps between these two programs are obvious and coordination seems both reasonable and useful in order to avoid conflicts and promote efficiency.  Attempts to leverage other portions of the Recovery Act should be undertaken with care, if at all, to avoid slowing the distribution of BTOP funding or creating unnecessary administrative burdens for grant applicants/recipients.

2.
The Role of the States

Qwest believes that the role of the States is to provide NTIA with relevant, State-specific broadband data that will assist NTIA in choosing the BTOP applications that best achieve the goals of the Recovery Act.  Congress could have provided Recovery Act broadband funding directly to States
 through a block grant-type appropriation.
  Congress elected not to do so.  Instead, it provided funds to NTIA to establish and implement the BTOP program (and to RUS to provide grants and expand its broadband loan and loan guarantee program and for grants).  Nonetheless, it is significant that NTIA was given the discretion by Congress to consult with a State concerning the: identification of unserved and underserved areas in that State; and “the allocation of grant funds within that State for projects in or affecting the State.”

To the extent that States have already compiled data on, or mapped, areas within their borders that do not have broadband service, NTIA should consider the maps and data.  This is important information that will improve the quality of NTIA grant awards and increase the likelihood of funded BTOP projects achieving positive results.  Likewise, to the extent that a State has already adopted a state-wide broadband plan, NTIA should carefully review it and ensure that it understands the relevant, state-specific factors that influenced its adoption.  Relevant, credible data that is already in the possession of States, and which facilitates prompt BTOP application review and disposition, should be welcomed by NTIA.  Qwest is working collaboratively with the States in its service territory on how best to deploy broadband service in unserved areas.  NTIA consideration of already compiled State broadband data is unlikely to slow the application review and disposition processes down and should facilitate NTIA’s grant review and selection process.

Qwest would be concerned, though, if the application review and disposition processes were delayed to allow States to initiate or complete State broadband plans or broadband mapping efforts.  This is an area where we cannot allow a quest for perfect data to be the enemy of timely dispersal of BTOP funding.  Qwest believes that States that have not completed mapping their unserved areas or that have not completed a State broadband plan may still have access to other relevant broadband data that could prove valuable to NTIA as it evaluates applications for BTOP funding.

NTIA asks how it should ensure that projects proposed by States are well-executed and produce worthwhile and measurable results.  NTIA is required to ensure that BTOP funds are “awarded and distributed in a prompt, fair and reasonable manner[.]”
  Fairness and reasonableness require that NTIA employ application screening criteria that are consistently applied to all applications.

Qwest urges NTIA to find that it is in the public interest for private incumbent broadband service providers such as Qwest be eligible for BTOP grants.
  Performance standards should be the same and applied equally for all approved applicants whose projects are similar in kind and scope.  Qwest believes that all eligible entities should have their performance measured, and be held accountable for their project execution and results, in the same manner to the extent that their projects are reasonably comparable.  The purpose of the BTOP does not change based on the nature of the grant recipient.  The results produced by comparable projects should be evaluated using the same standards.

Subsection 6001(i) requires that all entities receiving BTOP grants submit quarterly reports to NTIA in a format specified by the Assistant Secretary “on such entity’s use of the assistance and progress fulfilling the objectives for which such funds were granted, . . .”
  These reports provide NTIA the means to secure information about a project that NTIA believes is needed to satisfy itself that a project is well-executed and produce worthwhile and measurable results.  At Section 5.4 of the OMB Memo, federal agencies awarding grants are directed to:

. . . take steps, beyond standard practices, to initiate additional oversight mechanisms in order to mitigate the unique implementation risks of the Recovery Act.  At a minimum, agencies should be prepared to evaluate and demonstrate the effectiveness of standard monitoring and oversight practices.
The referenced monitoring and oversight practices are additional tools that NTIA has at its disposal to ensure that projects are well-executed and produce worthwhile and measurable results.  NTIA’s costs associated with performing its monitoring and oversight functions should be borne by NTIA, not grantees, including the costs for any contractors or auditors engaged by NTIA.

3. Eligible Grant Recipients

Subsections 6001(e)(1)(A) and (B) identify specific government and nonprofit entities that are expressly eligible to apply for BTOP funding.
  Subsection 6001(e)(1)(C) identifies entities that may be eligible for BTOP funding by NTIA rule upon a public interest finding by the Assistant Secretary.
  Among those entities that must be found eligible by rule for BTOP funding are broadband service and infrastructure providers.  Qwest believes that the Assistant Secretary should adopt a rule finding that it is in the public interest for private incumbent broadband service providers such as Qwest to be eligible to apply for and receive BTOP funding on their own.  The failure to do so would remove from consideration those entities most capable of quickly undertaking broadband construction projects that will create and retain jobs, stimulate local and regional economies and deliver sustainable and affordable broadband service to currently unserved areas.  Such a result would disserve the public.
Qwest is ideally suited to satisfy all five BTOP purposes
 and has a lengthy history of providing reliable communications services to diverse communities.  Its service areas include many rural communities and areas of low household density.  In many cases the low density areas served by Qwest are also an extended distance from the nearest town.

Qwest has 1,310 local switching wire centers.  These wire centers serve as a central point where the local customers are physically connected to the Public Switched Telephone Network (“PSTN”).  Of these wire centers, 553 -- 42% -- are located outside of metropolitan areas.
  These 553 wire centers serve 2.2 million access lines.  As noted earlier, Qwest currently has broadband available to 86 percent of its customer base.

Qwest serves many large areas with low population density which results in low local loop density.  The local loop is the physical plant that connects the customer’s premises to the customer’s serving wire center.  For example, Qwest’s wire centers in Lusk, WY and Gunnison, CO, have serving areas nearly three times larger than the entire state of Rhode Island.
  But, the Lusk wire center has a local loop density of less than one access line per square mile and Gunnison has fewer than five access lines per square mile.  Qwest has 34 wire centers that serve an area comparable to the area of Rhode Island or larger.  Qwest has 175 wire centers with local loop density of fewer than ten access lines per square mile.  Additionally, as would be expected in extremely low density areas, Qwest provides local loops of extremely long length.  For example, in the wire centers of Douglas, Wyoming, and Gillette, Wyoming, Qwest serves customers with local loops in excess of 75 miles.

Qwest is intimately familiar with rural America and the challenges of bringing reliable and sustainable communications service to rural America.  Part of Qwest’s service territory where it is uneconomic to deploy broadband could be served if grants are made available to Qwest.  A company with Qwest’s capability to use grants to bring broadband service to unserved communities should not be precluded from applying for BTOP grants.  Indeed, established broadband service providers such as Qwest are well suited to bring broadband and jobs to rural unserved areas in an expeditious manner, consistent with the fundamental purposes of the BTOP, as well as the goals of the Recovery Act.

Qwest also has a demonstrated history of handling complex facilities deployments reliably and under severe time constraints.  In the summer of 2008, Qwest served as the official telecommunications provider for the Democratic National Convention (“DNC”) in Denver and as the official communications provider for the Republican National Convention (“RNC”) in Minneapolis-St. Paul.

For both events, Qwest deployed state-of-the-art networks.  More than 11,000 voice and data lines and nearly 3,500 miles of copper and fiber optic cable carried complete convention coverage -- including real-time videos, blogs, phone calls, e-mail and other digital data -- to viewers all over the world.  Only weeks before the start of the DNC, the location for the then-presidential nominee Barack Obama’s acceptance speech was moved from the convention hall to Denver’s NFL stadium.  In the short timeframe, Qwest was able to quickly deploy the network needed to transmit this important event to millions of people who tuned into the speech on television or over the Internet.

This level of demonstrated capability, in conjunction with its intimate familiarity with bringing communications to rural America, compels the conclusion that private incumbent broadband service providers such as Qwest should be eligible to apply for BTOP grants.

Qwest strongly endorses the comments of The Free State Foundation (“Free State”), filed earlier with NTIA and RUS, with respect to the agencies favoring “the provision of services by private companies rather than government providers for services not traditionally considered core government functions.”
  Qwest agrees with Free State that the provision of communications services has not been viewed historically as a core government function in the U.S.  The U.S. has a long history of successful private sector provision of communications services.  Government has not demonstrated the same degree of success as the U.S. private sector for the provision of sustainable and reliable communications services.

Local governments, in particular, have had a poor track record in entering the communications market.
  Often, demand projections have fallen short resulting in revenue shortfalls and the need for additional infusions of capital.
  “The overwhelming majority of municipalities offering commercial fiber services are reporting operating losses, and virtually all the municipalities evaluated . . . appear to have operations that will prove to be negative in terms of net present value.”
  Too often, taxpayers are burdened with making up for government officials’ overstated demand projections and revenue shortfalls.  Further, the ability of local governments to discriminate against other service providers in applying local ordinances, rules and policies relating to taxes, the use of public rights-of-way, permitting, performance bonding and reporting raises serious concerns.  Accordingly, Qwest believes that private broadband service providers should be preferred over public broadband service providers for BTOP (and RUS) funding.

4.
Establishing Selection Criteria for Grant Awards

As Qwest stated earlier,
 the highest funding priority should be for projects that provide access to broadband services to consumers residing in unserved areas.  Such projects maximize the job producing/preservation potential of each grant dollar awarded.  By expanding broadband access to previously unserved areas, these projects will also increase the number of Americans using broadband and increase demand for services provided over the Internet, including health and educational services.  Qwest is well qualified to expeditiously bring broadband to unserved areas in its service territory.  Its lengthy experience in bringing reliable communications services to business and residential customers in its service areas where it operates as an ILEC demonstrates that Qwest has the ability to sustain the high level of service that it would offer over the long haul.
NTIA’s highest weighting should be given to projects that will provide access to broadband services to the most consumers residing in an unserved area.  Such projects maximize the job producing/preservation potential of each grant dollar awarded.  By expanding broadband access to previously unserved areas, these projects will also increase the number of Americans using broadband and increase demand for services provided over the Internet, including health and educational services.  As found by Congress, the deployment and adoption of broadband service will enhance economic development and public safety.

Underserved areas should receive a significantly lower priority relative to unserved areas. As long as we have unserved areas, it is inappropriate and inequitable to spend limited Recovery Act dollars on underserved areas.
  Further, funding underserved areas is potentially wasteful, anti-competitive or both.  Funding an additional broadband service provider in served areas threatens the economic viability of each service provider.  Funding grants to already served areas unfairly skews the economic risk of providing broadband service against existing service providers.

NTIA should only consider RUS grant awards and loans when evaluating a BTOP application to the extent that NTIA is required to consider, “to the extent practical,” whether granting the application would result in “unjust enrichment as a result of support for non-recurring costs through another Federal program in the area[.]”
  NTIA can minimize the risk of potential unjust enrichment relative to RUS funding by having applicants disclose in their BTOP applications (should NTIA and RUS not use a common application that is submitted once and goes to both agencies) whether they have filed for, or received, RUS funding for the same project area, or any part of the same project area, that is covered by their BTOP applications.  Otherwise, NTIA should be blind to applications filed with the two agencies by the same applicant unless material inconsistencies are identified in the applications that must be addressed.

NTIA asks if priority should be given to proposals that leverage other Recovery Act projects.  Qwest urges NTIA to remain focused on accomplishing the goals set forth in the Recovery Act for the BTOP, specifically providing funding to bring broadband service to unserved areas.  Quickly accomplishing the BTOP’s purposes that have been established by the Recovery Act already presents a daunting challenge for NTIA.  For the BTOP to have the intended stimulative effect on the economy, NTIA must promptly act to consider and fund broadband projects.  Attempts by NTIA to leverage or respond to other broadband-related portions of the Recovery Act, beyond coordinating with RUS and the Federal Communications Commission (“FCC”) as required will only serve to divert limited NTIA resources, slow the implementation of the BTOP and delay the realization of its anticipated benefits.

NTIA asks if retail price should play a role in the grant program.  Qwest believes that the retail price for the broadband service proposed by an applicant to be offered in a project area should be one of the several factors considered by NTIA in its competitive grant evaluation process when it receives multiple applications for projects to bring broadband to the same unserved area.

5.
Grant Mechanics

Qwest has experience in working with two state broadband programs, the Idaho
 and Utah programs.  Qwest shares below some perspectives on grant mechanics that it has gleaned from its experiences.

It is important that clear, specific and comprehensive guidance issue as soon as possible on how the program is to work.  The sooner the guidance is publicly released, the sooner potential applicants can make final decisions on whether to participate in the program and to what degree.  While a certain amount of preplanning can be done before final rules, applications and instructions are issued, preplanning is necessarily based in part on assumptions that may or may not prove valid once the final program guidance issues.  Changes in the application process or in the rules after initial release can slow the process if the changes require a reworking of an applicant’s application.

As much of the application process as possible should be handled electronically rather than through the submission of paper.  This should facilitate the faster exchange of information, the submission of the application and the processing of applications.  Electronic and telephonic access to knowledgeable agency staff for responses to questions and assistance with the application process should minimize the submission of incomplete or otherwise noncompliant applications.  Reasonable deadlines for submissions should be set, and reasonable deadlines for dispositive agency decisions on pending applications should be set.

A process should be established for amending filed applications, both pre-approval and post-approval, to accommodate changes in project costs resulting from events such as unforeseeable and uncontrollable changes in construction costs.  An applicant should not have to re-file the application and start over again for other than major modifications to the application.  A successful applicant should not be so locked into the approved application that it is forced to abandon the project rather than negotiate a reasonable project modification.

6.
Expanding Public Computer Center Capacity

Qwest believes that no more than the minimum $200M earmarked for projects to expand public computer center capacity should be awarded by NTIA.  Projects that expand public computer center capacity are generally going to be targeted at public facilities in or near towns where people gather for group activities.  Only in a limited number of cases are these projects likely to result in broadband facilities being extended to public facilities that do not already have access to some level of broadband service.  Two hundred million dollars should be adequate for providing broadband access to the few public facilities without any access to broadband.  To the extent that public libraries are included in this earmark, it should be noted that they are already eligible for support from the FCC’s universal service schools and libraries fund for Internet connections.

7.
Broadband Mapping

Although the questions addressed in this section concern the requirement that NTIA establish and maintain a comprehensive nationwide inventory map of existing broadband service capability and availability in the U.S. (“national broadband map”),
 Qwest first reiterates a point made earlier in these comments.  While the identification of the areas in a State lacking broadband service through the use of a State broadband map would be very helpful in facilitating the review of BTOP applications and making funding determinations, the absence of a completed map for a State should not delay the application submission, review or award process.  As Qwest notes in Section II.A.2. above, States that have not completed broadband maps identifying their unserved areas (or that have not completed a State broadband plan) may have access to other relevant broadband data that could be used by NTIA as it considers applications for BTOP funding.

Qwest believes that the national broadband map should ultimately show where each broadband service provider’s existing broadband services are available on a state-by-state basis.  One way in which NTIA can begin gathering information on broadband service availability/unavailability is to require BTOP grant applicants to include a visual geographic depiction, by state, of their existing broadband service area.  Applicants should also provide a visual geographic depiction of the specific area covered by the applicant’s application.  By having BTOP applicants submit this information, NTIA will obtain information needed to create a national broadband map as well as information needed in order to consider the applicant’s application.

The national broadband map should be supported by a platform capable of using any geospatial data set -- including point data, line data and polygon data with the capability to import or export multiple types of database files, in a stated timeframe (e.g., broadband facilities currently deployed and over which service is available to the public as of a date certain).  NTIA should secure agreement from interested parties on the geo-coding of the mapping data points such that the geographic coordinate systems (“GCS”) and projected coordinate systems (“PCS”) should be the same or substantially similar by state for all providers of mapping data.

The national broadband map should provide users with information about currently deployed broadband service at census tract, zip code, and address availability levels.  The map should also be capable of providing a user with a visual depiction of available facilities-based broadband service by state and include the state outline, cities and town locations, and major highways (for the purpose of viewer orientation).  This information should be publicly available.  Access to national broadband map information should be provided on an equal basis to all, with no special access or data privileges for government entities.

There should be no access to confidential data provided to NTIA or its designated manager of the national broadband map
 for the purpose of establishing or maintaining the map, nor should the map reveal confidential data.  Such confidential data should only be used to develop aggregated information from which entity-specific confidential information cannot be identified.  The submission of confidential data to NTIA or its designee should not be required except pursuant to a binding non-disclosure agreement.  With respect to state or other mapping programs that provide models for statewide inventory grants, the only state broadband mapping program that Qwest has been involved with in its 14-state service area is the Minnesota Broadband Mapping Project.  Minnesota contracted with Connected Nation, who gathered the data from all participating providers in the state and produced a statewide map and individual county maps, as well as an interactive website that uses the map data to identify where broadband is available by service provider.

States that apply to NTIA for statewide inventory grants should collect information concerning the location of available broadband service throughout the state and be able to display that information upon request.  The map should be regularly updated to capture and reflect new broadband availability.

Since both NTIA and the FCC have duties to fulfill concerning the collection of data under the Recovery Act and the Broadband Data Services Improvement Act, NTIA and the FCC should endeavor to achieve as much consistency and overlap in their approaches to data collection as possible.  The data collection requirements imposed by NTIA and FCC for the baseline broadband inventory map should be substantially the same, if not identical.  If one data submission can accommodate the needs of both agencies, then only one data submission should be required.  The more the agencies can do in common, the greater the prospect that respondents’ costs and staffing requirements can be minimized.

8.
Financial Contributions by Grant Applicants

It is important that applicants demonstrate a commitment to their proposed project as well as an ability to bring the resources to bear to accomplish the timely completion of the project.  One way in which an applicant demonstrates this commitment is by putting up some portion of its own funds to effectively “have some skin in the game.”  While there may be some extraordinary circumstances that would justify a waiver of NTIA’s twenty percent non-federal funds matching requirement, it is important that such waivers not be routinely or easily granted.  The granting of such waivers means that less funding will be available for the award of other meritorious grants.  The benefit to the applicant and area that stands to gain from a waiver has to be carefully weighed against the loss incurred by another applicant and area that cannot be funded.   Requests for such waivers should be closely scrutinized in order to ensure that a substantial hardship exists (e.g., that the project could not go forward without the waiver and no credible competing application for the same area is under consideration).  NTIA should consider holding applications requesting a waiver of 50 percent or more of the 20 percent non-federal match until the second quarter 2010 funding cycle before taking action on the waiver request and the associated application.

9.
Timely Completion of Proposals

Qwest discussed in Section II.A.5 above what it learned from its participation in the Idaho and Utah state broadband programs.  Qwest will not repeat that discussion here except to reiterate that clear, specific and comprehensive guidance should issue as soon as possible from NTIA on how the BTOP program is to work.  The sooner the guidance is publicly released, the sooner potential applicants can make final decisions on whether to participate in the program and to what degree.

NTIA should be minimalist in what it chooses to undertake in the way of policies and procedures as it implements the BTOP.  The more encumbered the BTOP is with unnecessary and burdensome processes and policies, the more likely it is that implementation will be slowed.

Qwest’s experience with the Idaho state broadband program demonstrates its ability to timely complete a deployment project that brought broadband service to a previously unserved rural area.  Qwest’s proposal included 53 separate projects totaling $7,543,900.  Qwest and Idaho each provided 50% of the project cost ($3,771,950).  Each project was defined on a community-by-community basis.  Qwest requested consideration of all 53 projects as a package.  Collectively, the projects brought broadband infrastructure and services past over 30,000 homes and businesses in many of Idaho’s smallest and most rural communities.

Qwest deployed DSL in 30 Central Office locations.
  In addition, Qwest deployed DSL to an estimated 136 Remote Terminal (“RT”) locations.
  To develop a proposal of this scale, Qwest provided a best estimate of cost and timeframes.  Detailed engineering, design, site review, and other planning work were performed for each project and project component.  Qwest’s original commitment was for DSL deployment in the 30 Central Offices and a minimum of 100 RTs.

All internal Qwest approvals were secured by the end of August 2006.  Construction for the projects began in September of 2006.  Qwest's first request for reimbursement was tendered on or about January 18, 2007.  The deployment program continued for approximately a year and a half, through March 28, 2008.

10.
Reporting and De-obligation

NTIA asks what action it should take if it detects wasteful or fraudulent spending on a BTOP project.  Qwest believes that NTIA’s first step should be to give the grantee prompt and specific written notice of the detected wasteful or fraudulent spending by delivering the notice to the grantee’s designated representative in a predetermined manner.  Such notice should not be reserved just for suspected cases of wasteful or fraudulent spending but should be provided whenever NTIA perceives there to be a material performance deficiency, or any other problem concerning grantee conformance with the approved application or compliance with a grant/contract provision.  A reasonable time should be given to remedy any unintentional non-conformance, non-compliance or deficiency.
As was noted in Section II.A.5., a process should be established for amending filed applications, both pre-approval and post-approval, to accommodate changes in project costs resulting from events such as unforeseeable and uncontrollable changes in construction costs.  A force majeure provision should be contained in BTOP grants/contracts.

11.
Coordination with USDA’s Broadband Grant Program

Of utmost importance is that the process that NTIA and RUS employ be as efficient and streamlined as possible.  Within the application processes, both agencies should strive to use as much in common as is consistent with conforming to the requirements of their respective statutory mandates.  A common application is desirable, but if not achievable without delaying implementation of the respective programs, NTIA and RUS should determine if a common data array can be used in support of applications to both programs.  Firm deadlines for each agency for the various stages of the application and decision-making processes should be set and strictly adhered to.  See Qwest comments at Section II.A.5. above.  Common definitions of unserved and underserved should be used by NTIA and RUS for their respective Recovery Act broadband programs.

Applicants applying for the same project area with both agencies should identify that in their applications.  If a common application is used, the application should require a statement identifying the agency from which funding is being sought or whether funding is sought from both agencies.

12.
Definitions

NTIA asks how, in consultation with the FCC, it should define the terms “unserved area” and “underserved area” for the purpose of implementing the BTOP.  Qwest proposes that NTIA define an area as “unserved” if the area does not have access to Basic Broadband Tier 1 service as defined by the FCC for the purpose of Form 477 reporting.
  The term underserved is not so easily defined.  A one size fits all definition for underserved is too rigid.  An underserved area has to be defined in the context of what is needed by a particular area or community to make the Internet a useful tool for general communications, engaging in the economy and interacting with political, governmental, educational, health and social services entities and institutions.  NTIA also asks about defining broadband.  To the extent that broadband is defined in order to implement the BTOP, it should be defined in relation to speed in the download direction, on a technology neutral basis.

NTIA also seeks comment on how the BTOP should define the nondiscrimination and network interconnection obligations that will be contractual conditions of grants awarded under Section 6001 of the Recovery Act.
  The Recovery Act permits the NTIA to publish, in coordination with the FCC, the four broadband and Internet principles adopted by the FCC in its 2005 broadband and Internet Policy Statement (“Policy Statement”)
 as the required contractual conditions for the BTOP.  Broadband service providers have operated under the FCC’s broadband and Internet principles since 2005.  The FCC has applied the principles where concerns have been lodged concerning service provider practices.  There continue to be different perspectives on the full force and effect of the principles; nonetheless, broadband service providers have demonstrated that they can successfully operate under the principles and balance their interests with those of their customers.  Any attempt to do something more or different in this context will only unnecessarily delay the speedy distribution of funding and the associated stimulus goals of the Recovery Act.  It also has the potential to create significant uncertainty and a disincentive to make broadband infrastructure investments at precisely the wrong time.  Qwest urges NTIA, in coordination with the FCC, to publish just the FCC’s four principles as the BTOP’s required nondiscrimination and network interconnection contractual conditions.

NTIA seeks comment on a number of issues surrounding the nondiscrimination and network interconnection obligations that will be contractual conditions of grants awarded under the Recovery Act.  In addition to asking the general question concerning how these obligations should be defined, NTIA asks: what elements of network management techniques to be used by grantees, if any, should be described and permitted as a condition of any grant; whether the network interconnection obligation should be based on existing statutory schemes and if not, what the interconnection obligation should be; and whether there should be different nondiscrimination and network interconnection standards for different technology platforms.

As noted above, the BTOP can satisfy the requirement under the Recovery Act to publish nondiscrimination and interconnection obligations that will contractually bind BTOP grantees by adopting the FCC’s four principles reflected in its Policy Statement.
  Section 6001(j) of the Recovery Act states:

Concurrent with the issuance of the Request for Proposal for grant applications pursuant to this section, the Assistant Secretary shall, in coordination with the Commission [FCC], publish the non-discrimination and network interconnection obligations that shall be contractual conditions of grants awarded under this section, including, at a minimum, adherence to the principles contained in the Commission’s broadband policy statement.

In addition to the plain language of the statute permitting NTIA to expedite the implementation of the BTOP by permitting the publication of the FCC’s four principles to satisfy the statutory requirement for contractual nondiscrimination and interconnection grant conditions, it would be unwise for NTIA to adopt nondiscrimination or interconnection rules that go beyond the FCC’s four principles.  Doing so would create chaos by establishing two sets of interconnection and nondiscrimination rules for broadband service providers -- one set of rules for those broadband facilities deployed using BTOP funds and another set of rules for those broadband facilities deployed using non-BTOP funds.  Such regulatory balkanization of the Nation’s broadband facilities would produce an enforcement nightmare and customer confusion.  Trying to ascertain which set of nondiscrimination and interconnection rules apply in any given instance would be near impossible, as well as being burdensome and costly.

There is also the overhang of potential legislation.  Were NTIA to adopt additional nondiscrimination and interconnection obligations, it risks adopting obligations that are at odds with any future action by Congress concerning the Policy Statement and the principles contained therein.  It would be preferable for NTIA to adopt the FCC’s four principles as the nondiscrimination and interconnection obligations for the BTOP.  All broadband facilities would operate under the same nondiscrimination and interconnection obligations.  The obligations could be crafted in such a way to allow them to change in conformance to any changes in the FCC’s broadband and Internet principles, whether those changes are precipitated by the FCC, Congress or the judiciary.  All of the questions raised by NTIA concerning nondiscrimination and interconnection are, in fact, best addressed by adoption of the FCC’s four principles as the required contractual grant conditions under Section 6001(j).  The FCC’s four principles are widely known and understood.  Adoption of the principles, only, obviates the need to revisit the BTOP’s nondiscrimination and interconnection obligations should the FCC’s principles be modified.

Finally, adoption of the FCC’s four principles best serves what should be the primary goal in implementing the BTOP -- to ensure that funds are distributed in as speedy a fashion as possible in order to stimulate the economy.  There has been much debate over the years about whether nondiscrimination or interconnection regulations for broadband are needed, and if so, precisely what service provider actions should be permitted or restricted.  The perceived problem to be addressed through nondiscrimination and interconnection rules has yet to be clearly defined.  That has made the task of developing a more precise formulation than the FCC’s principles problematic.  Were NTIA to attempt doing something more than, or different from, the FCC’s four principles at this time, it would need to proceed in a careful and deliberate manner and base its actions upon a well-developed record that supports a result different than just the FCC’s four principles.  The failure to do so could risk embroiling NTIA and the BTOP program in litigation.  NTIA simply does not have the time to engage in the kind of deliberative process necessary to establish new broadband nondiscrimination or interconnection obligations.  The delay associated with doing so will only slow realization of the stimulative effects of the BTOP.  Qwest urges NTIA to adopt just the FCC’s four principles and avoid the delay that would be attendant to developing additional or different broadband nondiscrimination and interconnection contract conditions.

13.
Measuring the Success of the BTOP

For the Idaho state broadband program, Qwest provided the following data for the purpose of securing state reimbursement for its broadband deployment:

CLLI
; Project ID; Forecasted spend; %Complete; Description of project; Year; Job no.; and Reimbursable amount.

Qwest and Idaho found that reporting by these categories provided Idaho with sufficient information to satisfactorily judge Qwest’s performance and support reimbursement in accordance with the Idaho state broadband program plan.  Qwest believes these reporting categories would be appropriate for use by NTIA and RUS in measuring performance, supplemented by grantee/loan recipient certifications, agency field assessments and an audit.

NTIA and RUS should use a common set of metrics for performance monitoring and evaluation for reasonably comparable projects.  The scope of any reporting should correspond to the size, cost and complexity of the project.

B.
Rural Utilities Service

1.
Ensuring Unserved Rural Area Access to Broadband

RUS asks for comments on the most effective ways for it to offer Recovery Act broadband funds and ensure that rural residents without access to broadband will receive it.  RUS can do three things to effectively ensure that rural residents lacking access to broadband secure broadband access:  1) target all funding awards to unserved areas; 2) maximize the amount of funding awarded as grants; and 3) consider applications from all existing facilities-based broadband service providers that demonstrate the ability to fund all project elements, present projects that can be fully completed if funded, and propose projects that can commence promptly following approval.

It seems axiomatic to say that the most effective way to provide broadband to rural residents that currently lack access to broadband is to target all available Recovery Act broadband funding to unserved rural areas.  While the broadband provisions in the Recovery Act applicable to the RUS do not mention “unserved areas,” they do state, among other things, that “priority for awarding funds made available under this paragraph shall be given to projects that provide [broadband] service to the highest proportion of rural residents that do not have access to broadband service[.] [emphasis added]”
  It is clearly within the authority of RUS to make the funding of unserved rural areas its highest priority.

Another RUS funding priority in the Recovery Act is that “at least 75 percent of the area to be served by a project receiving funds from such grants, loans or loan guarantees shall be in a rural area without sufficient access to high speed broadband service . . .  [.]
   Qwest urges RUS to interpret “without sufficient access” to mean no access to broadband service.
  Funding projects that will bring broadband to unserved rural areas will not only be compliant with this statutory priority but will also increase the number of Americans using broadband and increase demand for services provided over the Internet, including health and educational services.  Further, as found by Congress, the deployment and adoption of broadband service will enhance economic development and public safety.
  Qwest believes that RUS will achieve the most demonstrable, beneficial results by funding projects that bring broadband service to unserved rural areas.

It would be extraordinarily difficult to fund served, or “underserved,” areas in a manner that is not wasteful, anti-competitive or both.  As has been shown by the extraordinary growth in the size of the federal universal service high cost program as a result of funding wireless competitive telecommunications carriers, subsidizing competition in an area increases program costs without necessarily producing a corresponding increase in access to service.  Funding an additional broadband service provider in served areas where the current level of broad demand makes the sustainability of existing broadband service marginal, at best, jeopardizes the economic viability of each service provider.  Further, by funding already served areas, RUS will unfairly skew the economic risk of providing broadband service against existing broadband service providers.  Government funding for broadband over-builds unfairly puts the capital investment of incumbent broadband service providers at risk from a non-market force.

RUS has been authorized to distribute funds for broadband infrastructure in the form of grants, loans and loan guarantees.
  Each has different values for different broadband service providers.  The form of the funding provided may have a direct impact on the speed and ubiquity of broadband investment and growth.  Clearly, direct grants will provide the most immediate, widespread and dramatic impact.  As discussed earlier in these Comments, with adequate grant funding in its 14 states, Qwest could deploy facilities in unserved areas, which would provide customers high-speed Internet service at speeds of at least 7Mbps and help stimulate the economy through immediate job creation
 after the receipt of grant funds.
  RUS should distribute its broadband infrastructure project funding as grants.

RUS is required to give priority to “project applications from borrowers or former borrowers under title II of the Rural Electrification Act of 1936 and for project applications that include such borrowers or former borrowers[.]”
  If rigidly applied, this priority could hamper RUS consideration of applications submitted by proven incumbent broadband service providers such as Qwest, that are neither current nor former Title II borrowers, even where those applications are the best among those received.  Qwest believes that this priority potentially conflicts with the overall goal of most effectively utilizing Recovery Act broadband funds to ensure that rural residents lacking access to broadband receive it, as well as other specific priorities for projects that are fully funded, can be completed if the requested funds are provided, and can commence promptly following approval.
  No single priority should trump the ability of RUS to fund those projects that are best able to promptly bring broadband to the highest proportion of unserved rural residents and immediately have a stimulative effect on the economy.

2.
Alignment of Activities with NTIA

RUS asks for comments on ways that it and NTIA can best align their Recovery Act activities.  Please see Qwest’s response at Section II.A.11. of these Comments in response to the question from NTIA concerning its coordination with RUS.  See also Qwest’s responses at Sections II.A.3. (Eligible Grant Recipients), 5. (Grant Mechanics), 9. (Timely Completion of Proposals), and 12. (Definitions).

3.
Facilitating Economic Development

RUS seeks comment on how it should evaluate whether a particular level of  broadband service is needed to facilitate economic development.  Qwest believes that if broadband service is available to an area at a speed of at least 7Mbps in the download direction, then broadband service is available at a speed that is sufficient to facilitate rural economic development.

4.
Priorities

See discussion in Section II.B.1. above.

5.
Benchmarks

RUS asks for comments on the benchmarks for success that it should use.  The Recovery Act was passed by the Congress and signed into law by the President in order to stimulate the economy.  Therefore, the speed at which RUS can award Recovery Act broadband funds for projects that immediately create new jobs and aid in the retention of existing jobs is an important benchmark of success.  Maximizing the availability of broadband, at speeds that facilitate economic development, in areas where it is not available is an equally important benchmark.  Limiting the potential for fraud, waste and abuse of Recovery Act funds by ensuring that awards are made to entities with a demonstrated track record for the timely and fully satisfactory delivery of broadband infrastructure, consistent with a project plan, is a third important benchmark for success.

III.
CONCLUSION


NTIA and RUS have an opportunity to contribute to the Nation’s economic recovery and expand the availability of broadband throughout the Nation.  In order to have the greatest impact on the economy, the agencies must act quickly.  In order to be most effective in expanding broadband, they must target their limited funding on the areas most in need – those areas that lack access to broadband.


NTIA should award the maximum amount of its funding to projects that will bring broadband to unserved areas.  RUS should interpret the priority that at least 75 percent of its funding for a project be in rural areas without sufficient access to high speed broadband service to mean that at least 75 percent of its funding for a broadband project must be in unserved rural areas.  Both agencies should determine that areas without access to at least Basic Broadband Tier 1 service, as defined by the FCC, are unserved.


Entities that are best able to successfully undertake broadband infrastructure deployment projects should be fully eligible to receive direct funding.  NTIA should find by rule that private incumbent broadband service providers are eligible to apply for and receive funding on their own.  RUS should not allow the priority for past and present Title II borrowers to impede the fulfillment of other priorities that can be furthered by entities that are neither current nor former Title II borrowers.  


All of NTIA’s funding awards will be grants.  Grants will provide the most immediate, widespread and dramatic impact for bringing broadband to unserved areas.  RUS should also use grants to fund broadband infrastructure projects in unserved rural areas.


NTIA should avoid getting bogged down attempting to define the nondiscrimination and interconnection obligations that are to be contractual conditions for its broadband grants.  The Recovery Act permits NTIA to use just the four principles in the FCC’s Policy Statement to satisfy the requirement for nondiscrimination and interconnection contractual conditions.


Many states have gathered significant amounts of data concerning the availability of broadband within their borders.  Such information could be very helpful to NTIA and RUS as they evaluate applications for broadband infrastructure projects, and it should be used by the agencies where available.  But, neither agency should delay the receipt of project applications or the application review and award processes in order to permit states to complete broadband mapping, broadband plan development or other broadband data compilation activities.


NTIA and RUS should endeavor to streamline their processes as much as possible to limit administrative burdens on applicants and expedite the dispersal of funds.  The agencies should examine the feasibility of using a common application or a common data set in support of their respective applications.
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� Federal Register Vol. 74, No. 47, March 12, 2009, at p.10716.


� American Recovery and Reinvestment Act of 2009, Pub. Law No. 111-5, 123 Stat. 115 (Feb. 17, 2009).


� Form 10-K of Qwest Communications International Inc., filed with the U.S. Securities and Exchange Commission, Feb. 13, 2009, at 2.


� Weekly Address of the President to the Nation, February 14, 2009.


� � HYPERLINK "http://majorityleader.gov/in_the_news/press_releases/index.cfm?pressReleaseID=2857" �Hoyer:  Congress, Obama Administration Continue Efforts to Put Americans Back to Work� (statement, 3/6/09).


� The Office of Management and Budget (“OMB”) has set forth “crucial accountability objectives” for all federal government entities as they plan and implement the Recovery Act.  Among them is the objective that “[F]unds are awarded and distributed in a prompt, fair, and reasonable manner[.]”  See Memorandum for the Heads of Departments and Agencies, M-09-10, from Peter R. Orszag, Director, OMB, 02/18/09, p.1.  The prompt award and distribution of funds requires that NTIA and RUS not broaden the scope of their efforts beyond that demanded by the Recovery Act.  NTIA and RUS should avoid the temptation to undertake unnecessary broadband policy setting that will slow their planning and implementation.


� Broadband Data Services Improvement Act, Pub. Law 110-385, Section 102, Finding No. 1 (Oct. 10, 2008).


� Should Qwest file an application for a broadband project with NTIA or RUS, it will address the specific broadband speed(s) that it would offer in the project area in the application.


� The statutory funding requirements of the Recovery Act found at Division A, Title II, NTIA BTOP, are that: 1) not less than $200,000,000 of its appropriation ($4,700,000,000) shall be available for competitive grants for expanding public computer center capacity, including at community colleges and public libraries; 2) not less than $250,000,000 of its appropriation shall be available for competitive grants for innovative programs to encourage sustainable adoption of broadband service; and 3) $10,000,000 of its appropriation shall be transferred to the Department of Commerce, Office of Inspector General.  It should also comply with Congress’s intent that the development and maintenance of a broadband inventory map, pursuant to the Broadband Data Services Improvement Act, be funded in an amount up to $350,000,000.


� See note 7, supra.


� NTIA should consider that the natural result of building facilities out to unserved areas may be increased broadband capacity in adjoining, served areas.


� Here, “States” includes the District of Columbia or a territory or possession of the United States.


� Prior to enactment of the Recovery Act, Qwest proposed that direct grants be made to individual states to fund broadband deployment to unserved rural areas.  Qwest believed that such a program would not only fulfill the federal goals of broad deployment and high-speed Internet access, but would also capitalize on the ongoing efforts to target unserved areas through state-specific mapping projects.


� Recovery Act, Title VI, Subsection 6001(c)(2), 123 Stat. at 513.


� OMB Memo, see footnote 6, supra.


� See Subsection II.A.3., infra.


� Subsection 6001(i)(1), 123 Stat. at 515.


� Subsections 6001(e)(1)(A) and (B), 123 Stat. at 513.


� Subsection 6001(e)(1)(C), 123 Stat. at 513.


� The five purposes found at Subsection 6001(b) are:  “(1) provide access to broadband service to consumers residing in unserved areas of the United States; (2) provide improved access to broadband service to consumers residing in underserved areas of the United States; (3) provide broadband education, awareness, training, access, equipment, and support to -- (A) schools, libraries, medical and healthcare providers, community colleges and other institutions of higher education, and other community support organizations and entities to facilitate greater use of broadband service by or through these organizations; (B) organizations and agencies that provide outreach, access, equipment, and support services to facilitate greater use of broadband service by low-income, unemployed, aged, and otherwise vulnerable populations; and (C) job-creating strategic facilities located within a State-designated economic zone, Economic Development District designated by the Department of Commerce, Renewal Community or Empowerment Zone designated by the Department of Housing and Urban Development, or Enterprise Community designated by the Department of Agriculture; (4) improve access to, and use of, broadband service by public safety agencies; and (5) stimulate the demand for broadband, economic growth, and job creation.”  Recovery Act, 123 Stat. at 512-13.


� Specifically, these are metropolitan areas defined as U.S. Census Bureau Metropolitan Statistical Areas (areas with a population of more than 50,000).


� Both the Lusk and Gunnison wire center serving areas are approximately 2,900 square miles.


� See Comments of Randolph J. May, President, The Free State Foundation, filed in NTIA/RUS Docket 090309298-9299-01, In the Matter of Broadband Technologies Opportunities Program, 03/20/2009, at p.2.


� See Free State comments at p.3, fn.2, citing to Institute for Policy Innovation paper, We Told You So! Continue to Say No to Municipal Broadband Networks, March 6, 2009, authored by Barry Aarons, IPI Senior Research Fellow.  Found at: www.ipi.org.


� See Local governments rethink municipal Wi-Fi initiatives, by Wailin Wong, chicagotribune.com, May 21, 2008, � HYPERLINK "http://www.chicagotribune.com/business/chi-wed-municipal-wifimay21,0,4594741.story" ��www.chicagotribune.com/business/chi-wed-municipal-wifimay21,0,4594741.story�  See also Boston comes up short in Wi-Fi effort, by Robert Weisman, boston.com, April 4, 2008, � HYPERLINK "http://www.boston.com/business/technology/articles/2008/04/04/boston_comes_up_short_" ��www.boston.com/business/technology/articles/2008/04/04/boston_comes_up_short_� . . .


� Municipal Broadband: Digging Beneath the Surface, Balhoff & Rowe, LLC, September 2005, p.123.


� See discussion, supra, Section II.A.1., p. 5.


� Id., pp. 5-6. 


� Id., p. 6.


� Id.


� Subsection 6001(h)(2)(D), 123 Stat. at 515.


� The Idaho program was particularly successful due to the engagement of the Department of Commerce and Labor (“DCL”) which issued a program guide containing the rules within 60 days of the legislation being enacted.  The DCL reviewed applications within 30 days of the application submission deadline.


� Subsection 6001(l), 123 Stat. at 516.


� Except pursuant to legal process.


� A Central Office is a physical location for a switch owned by Qwest in a community.  It typically serves the core area of that community.


� An RT is a physical location in Qwest’s network that provides DSL to customers that are not served by a central office.


� Broadband service falls into the Basic Broadband Tier 1 category if it offers speeds equal to or greater than 768 Kbps but less than 1.5 Mbps in the faster direction.  In the Matter of Development of Nationwide Broadband Data to Evaluate Reasonable and Timely Deployment of Advanced Services to All Americans, Improvement of Wireless Broadband Subscribership Data, and Development of Data on Interconnected Voice over Internet Protocol Subscribership, WC Docket No. 07-38, Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Rcd 9691, 9700-01 (2008).


� Recovery Act at Subsection 6001(j), 123 Stat. at 515.


� See In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services; Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review -- Review of Computer III and ONA Safeguards and Requirements; Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities; Internet Over Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, CC Docket Nos. 02-33, et al., Policy Statement, 20 FCC Rcd 14986, 14987-88 ¶ 4 (2005).


� Those principles are: (1) to encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to access the lawful Internet content of their choice; (2) to encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to run applications and use services of their choice, subject to the needs of law enforcement; (3) to encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to connect their choice of legal devices that do not harm the network; and (4) to encourage broadband deployment and preserve and promote the open and interconnected nature of the public Internet, consumers are entitled to competition among network providers, application and service providers, and content providers.  Policy Statement, 20 FCC Rcd at 14987-88 ¶ 4.  In the 2005 Policy Statement, the FCC also expressly provided that “[t]he principles we adopt are subject to reasonable network management.”  Id. at 14988 n.15.  In the FCC’s 2008 Comcast Order, the FCC addressed the meaning of this reasonable network management concept as reflected in the four principles.  See In the Matters of Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications; Broadband Industry Practices Petition of Free Press et al. for Declaratory Ruling that Degrading an Internet Application Violates the FCC's Internet Policy Statement and Does Not Meet an Exception for “Reasonable Network Management”, File No. EB-08-IH-1518; WC Docket No. 07-52, Memorandum Opinion and Order, 23 FCC Rcd 13028 (2008), appeal pending sub nom., Comcast Corporation v. FCC, No. 08-1291 (D.C. Cir., pet. for rev. filed Sept. 4, 2008).





� See Qwest’s comments at Section II.A. 9., supra, for a description of Qwest’s Idaho state broadband experience.


� CLLI (Code Common Language Location Identifier) is the acronym associated with the industry scheme for identifying specific local exchange carrier central offices.


� Recovery Act, Division A, Title I, Rural Utilities Service - Distance Learning, Telemedicine, and Broadband Program.  123 Stat. at 118.


� Id.


� At least until all unserved rural areas have access to broadband service.


� See note 7, supra.


� RUS should consider that the natural result of building facilities out to unserved areas may be increased broadband capacity in adjoining, served areas.


� Recovery Act, Division A, Title I, Rural Utilities Service - Distance Learning, Telemedicine, and Broadband Program.  123 Stat. at 118.


� Deployment would also result in economically beneficial job retention.


� See discussion at pp. 4-6, supra.


� Recovery Act, Division A, Title I, Rural Utilities Service - Distance Learning, Telemedicine, and Broadband Program.  123 Stat. at 118.


� See Recovery Act, Division A, Title I, Rural Utilities Service - Distance Learning, Telemedicine, and Broadband Program.  123 Stat. at 118-19.
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