Comments Responses to NTIA questions submitted by the Regional Fiber Consortium.  Questions can be addressed to 
Milo Mecham

Regional Fiber Consortium

c/o LCOG

859 Willamette St. Suite 500

Eugene, OR 97401

Question 1a Apportionment of funds for different purposes.
It would be counter productive to divide the funds.  The more the funds are diluted, the less will be available.  Instead, NTIA should award funds competitively, giving preference to projects that address more than one of the areas of concern, or provide extra value in one area.  The diversity of projects across the country should help make sure that all the purposes will be advanced.
1b.  Yes.  Preference should be given to an applicant that meets more than one of the purposes.

1c.  NTIA should work with RUS to make sure that wherever possible the two programs can support each other, help achieve the overall goals.  For other programs, NTIA can give additional points in its competitive program to proposals that also have an incidental benefit that assists with some of the other programs.  Some care needs to be exercised, however.  If applicants are forced to construct hybrid applications the chance of building a successful, sustainable program is reduced.  Especially for those goals that are receiving other support from other programs, but are not mentioned in the Congressional mandate for NTIA, if too much emphasis is given to them, it will dilute the purposes that Congress mentioned for use of the NTIA funds.  The ARRA specifically states that an applicant cannot double dip, that is accept an award for the same project from both NTIA and RUS.  This does not prevent mutual support and cooperation.  Care will have to be taken that a mix of funds from the two sources do not mix.  Congress set up two programs.  One can only assume that Congress intended the programs to cover different aspects of need, and the programs have different goals.  RUS for example has an overall focus on rural areas, whereas the NTIA funds are more focused on unserved and underserved areas.  While certainly rural areas are among those that are unserved or underserved, there are urban areas that meet the same classification.
2.
Role of the states.

If the states have an established program to prioritize funds, then it might be appropriate to include state input.  If the states must develop a program, then there would be little value in developing such a program because it would take time and effort that could better be put into reviewing applications.  Congress established the guidelines for distribution of the ARRA broadband funds.  Any involvement by the states must strictly follow the guidelines set by Congress.  If the NTIA were to involve the states, the NTIA would have to review the state’s actions to make sure that they follow the Congressional guidelines, as well as reviewing each application.  This seems an unnecessary burden for NTIA.  In the event that there is not at least one application from each state, then NTIA might have to consult with the state.  One important guideline to the role of the states can be found by measuring the original language in the House version of the bill with the final language.  The earlier language gave the states a role in defining areas that were unserved and underserved, and then directed NTIA to concentrate on those areas.  This language is gone, which indicates that Congress considered the question of the involvement of the states and decided that it should be limited to consultation (if there is an established program) and a distribution of awards to all states.  The state of Oregon, could be said to have a program n place, since it has a loan and grant program similar to that historically operated by RUS.  With other states, where there is no program, it seems most credible for the NTIA to evaluate applications from those states without also having to wait for or develop a program at the state level to consult with.  The language of Sectin6001(e) does not mandate consultation, it is permissive.  The Assistant Secretary should consult with the states if such consultation is consistent with the overall purpose of the act: speedy dissemination of the funds to facilitate renewed economic development and the other purposes of the ARRA.  
Question 2: How should NTIA resolve differences among groups within a state?  This is one of the problems with including the states.  There are already some winners and losers at the state level, and the larger role that the states are given, the more likely it is that this same result will color the NTIA’s program, whether or not that actually follows the Congressional intent.

Question 2C. The NTIA should not get involved in resolving differences among groups in the states.  The NTIA should use the criteria set forth in the ARRA and award funds to the applications that most effectively match the criteria.  These are stated in Section 6001(b) (e) and (h).
Question 2D.  Projects proposed by the states should be subject to the same criteria as any other project, and subject  to the same requirements and performance guarantees as other applications.
Question 3; Standards for determination of public interest.  The United States is an underdeveloped country with regard to broadband development in large part because development has been left to private providers.  The first characteristic of the public interest must be that the private provider would conduct business differently than has been the case in the past.  The NTIA needs to look at the purposes of the broadband program as set forth in the ARRA.  Support for the development of an advanced healthcare network, the development of an intelligent energy distribution system, the introduction of broadband to unserved and underserved public means that true broadband must be introduced at a cost that these users, which are traditionally under funded, can afford.  True broadband, or high speed broadband, as the ARRA refers to it, is secure, synchronous and more than DSL or T1 speeds that is competitively priced.  It is not in the public interest to maintain the present pricing structure for high speed broadband, so any support for private providers must insure that the high speed broadband that is supported by grants must have affordable prices.  One way to help insure this would be to provide support only in competitive environments, that is where the applicant is proposing to provide high speed broadband in an area that is already served by a broadband provider.
Question 4 Selection Criteria:

4a, selection criteria:  The easiest method for inclusion of the selection criteria would be to assign a numeric value for each criteria and award grants based on the highest number received.  The difficulty with doing this is that there may be some parts of the criteria that are contradictory.  So for example, enhanced services for health care delivery as a goal may preclude developing a general system that increases the affordability of and subscribership to broadband services.  It would be possible to establish a system where health care and general broadband services shared the same infrastructure, but the costs of such a system go up significantly.  This leads back to the possibility of initially reserving some funds for each of the categories, and then, if adequate applications for one of the categories is not received, later steps can be taken to help assure that the goals are advanced.
4b  Congress did not indicate that any one category was more valuable than any other.  Each should be given equal weight if there are proposals that address more than one of the categories, these should be given greater weight.
4c  Serving underserved and unserved areas should be given great weight.  Congress directed NTIA to look at these areas.  The definition of unserved is easy.  Underserved is more difficult.  Service areas should NOT be calculated by census tract.  The FCC has developed a rule with regard to cable television that operates to the effect that if one user is shown in each census tract, the entire tract will be considered adequately served.  This itself results in underserved areas.  In urban areas, where census tracts are smaller, such a fiction may be understandable, but in rural areas it in no way reflects reality.  An underserved area should be one where there is inadequate service, measured by speed and by price.  Any area where the only affordable service is no more than DSL, should count as under served.  Affordability should play a role because the practice of many incumbent providers to argue that they will provide broadband service at a price that ordinary businesses and non-profit agencies such as health care providers, cannot afford is the same as making the service unavailable.
4d.  Priority for other Recovery Act purposes.  In an ideal world the answer to this question should be yes.  The broadband portions of the Recovery Act are complex enough, however, so that the NTIA should concentrate on accomplishing the goals of the broadband portion of the act.

4f.  Priority for sustainable implementation of broadband.  Sustainable projects should be judged by the likelihood of successful and long term viability.  Since it is one of the purposes of the Act, a demonstration of viability should be one of the basic requirements for funding.

4g.  Technical neutrality.  Technical neutrality should be fostered by a preference for applications, no matter what the technology that will achieve the goals of the act.  So, for example if one proposal achieves the goal of serving to advance health care providers and also promotes the development of broadband services for members of the public, it should be valued more than another proposal that achieves only one of the goals, no matter what the technology.
4h.  Role of retail price.  The price of services should be a critical measure.  If the prices are not structured so that they are competitive and practical for public agencies and non-profits such as many rural health care providers, there is no point in spending money because the goals of the program will not be achieved.

5.  Alternative structures.  The NTIA should loosen some of its grant procedures to allow more flexibility.  The Regional Fiber Consortium was a nearly successful applicant for NTIA funds in the TOPS program several years ago.  The difficulty came where the program required a match that could be secured to guarantee performance.  The Consortium and the TOPS program attempted to work out a means to meet the grant requirements but ultimately the Consortium could not be awarded the grant because its assets – constructed fiber acquired through a long term lease – could not qualify for the security requirements.  
6. 7. 8. No comment.
9a.  Determination of need to allow award of greater than 80 percent.    
The question of what projects are needy, or what a project should show to demonstrate need should be fairly straightforward.  If a project is otherwise fully qualified, and ranks high enough so that it is competitive but for the fact that it cannot qualify because it does not have the necessary 20 percent match, and that it could succeed if it had the additional support, then the project should be considered qualified for a waiver
One key element of making the Congressional intent successful relates to the match requirements that Congress suggested should be the norm in the NTIA program.  While providing for a match in most circumstances is entirely appropriate, because this helps insure that the applicant is actually committed to the program, the nature of the matching contribution should be broad enough to allow the program to achieve its goals.  
Requiring a strict cash contribution to make up the match will in effect eliminate most public and non-profit agencies from applying.  

There will be few public agencies and non-profits that will have readily available the cash necessary to provide a match in the amounts that would be required to develop a meaningful broadband proposal.  Most of those public agencies and non-profits that are committed to broadband development that have any resources to commit to broadband have been making investments as they get the resources to move broadband forward.  Because of this, the only practical means to accomplish the Congressional intent of having public and non-profit agencies participate in the development of broadband is to allow these agencies to put up non-cash matching contributions for at least a portion of the project.
The particular form of the non-cash match might take several forms.  They should be of a character that indicates the applicant’s commitment to broadband development.  So for example, if an agency has begun to develop a broadband system by investing in the development of some network elements but has not been able to actually complete the total project described in the application, then that value of investment should be counted as match for the creation of a broader network.  It would be reasonable to expect that the non-cash match would be a necessary element of the application.
The Regional Fiber Consortium was a nearly successful applicant for NTIA funds in the TOPS program several years ago.  The difficulty came where the program required a match that could be secured to guarantee performance.  The Consortium and the TOPS program attempted to work out a means to meet the grant requirements but ultimately the Consortium could not be awarded the grant because its assets – constructed fiber acquired through a long term lease – could not qualify for the security requirements.  At the time the Consortium was told that this was not a problem unique to the Consortium.  This should not be a barrier again.  Either the match requirements should be made more flexible, or such situations should be included in the definition of financial need to allow a waiver.  
9b.  criteria fro less than 80 percent grant.
If a project is feasible and can succeed without an 80- percent federal contribution, then the project should be awarded just enough funds to allow it to succeed. 

9c.
Showing for no implementation without federal support.

There are three elements that should be required for such a showing:

1.
That the project has valid antecedents prior to the creation of the ARRA.  There will undoubtedly be a vast number of projects that will suddenly bloom because there is money available.  A project should be able to show that it was not invented just to seek funds but that it had some at least conceptual existence prior to the enactment of the ARRA.

2.
That the project is viable if it can receive federal support, but would not be viable without federal support. Viable can mean several things but they all should include some notion of fiscal soundness or practicality.

3.
A showing that there were some barriers, especially financial, that prevented the project from being implemented prior to the adoption of the ARRA.

10 and 11.
These questions, or the answers, seem related.  The NTIA has been able to efficiently and effectively distribute funds before, so there is not reason to believe that they cannot continue to do so.  The criteria established by NTIA programs previously have been successful in insuring compliance with the requirements.  If NTIA can develop additional methods it would be viable.  Speaking from past experience some of the methods used in the past to ensure compliance have been too harsh or demanding, in that they have resulted in otherwise qualified programs being omitted from the funding cycle.  Especially for public agencies, one very successful means to ensure compliance is their certification of compliance.  Public agencies are different from private operation in many ways, not the least of which is that they are not likely to disappear.  So requiring additional securities to recoverable assets is less necessary.
