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NTIA Question 1.  The Purposes of the Grant Program
Section 6001 of the Recovery Act establishes five purposes for the BTOP grant program

a. Should a certain percentage of grant funds be apportioned to each category?

NYS Response:

No; absent an understanding as to the needs and/or size of potential requests for any particular category it would premature to segregate the funds.

b. Should applicants be encouraged to address more than one purpose?

NYS Response:

Yes; applicants should be encouraged to address more than one purpose, but not be required to do so.  

c. How should the BTOP leverage or respond to the other broadband-related portions of the Recovery Act, including the United States Department of Agriculture (USDA) grants and loans program as well as the portions of the Recovery Act that address smart grids, health information technology, education, and transportation infrastructure?

NYS Response:

BTOP should leverage other areas of funding.  To the extent the applications include proposals to address other areas (smart grids, health, etc.) they might get additional points for purposes of evaluation, but that should not be a requirement.  The evaluation criteria should consider additional credit for these kinds of projects.
NTIA Question 2.  The Role of the States

The Recovery Act states that NTIA may consult the states (including the District of Columbia, territories, and possessions) with respect to various aspects of the BTOP.  The Recovery Act also requires that, to the extent practical, the BTOP award at least one grant to every State.

a. How should the grant program consider State priorities in awarding grants?

NYS Response:

The grant program should consider State priorities in awarding grants by doing the following: 

1. The NTIA grant program evaluation criteria should require coordination and be consistent with existing state broadband strategies, policies, and goals in the state in which the project is located; and, 

2. The NTIA grant program evaluation criteria should require applications be evaluated against the state’s mapping initiative, for among other things, as to whether the project area is an unserved or underserved area; and

3. The NTIA should adopt NARUC’s recommendations
, which include, among others, to have the states prioritize all applications that are within the state and to allocate an amount to each state to prioritize and make recommendations for award to the NTIA against such amount. 

Section 6001(c) recognizes the assistance the states can provide to the NTIA in identifying unserved and underserved areas within a state for purposes of the grant program, as well as in allocating funds to projects within the state.  Consistent with the intention of the BTOP New York’s position is that NARUC’s proposal regarding the state role should be considered by NTIA.  Accordingly, the NTIA regulations should provide that copies of grant submissions be submitted to the governor- designated lead state agency at the same time as NTIA; and,  States could prioritize projects within the broad parameters established by the NTIA and make recommendations for funding to NTIA based on the NTIA’s evaluation criteria to make sure the projects funded in the state make economic sense as well as meet the legislative goals of the Recovery Act and the regulations promulgated by NTIA.  The states would administer the grants in accordance with the NTIA’s regulations.  This will be the most effective means of implementing the statute.
If the NTIA were not to utilize the expertise of the states the NTIA would ignore the intent of §6001(c), as well as fail to utilize a series of assets that stand willing and able to assist the NTIA achieve the BTOP’s objectives.  Furthermore, if the NTIA elects not to pursue NARUC’s recommendations, which build on §6001(c), the NTIA will be passing on an opportunity to maximize the efforts of the various states to expand broadband services to unserved and underserved areas in their state.

New York prefers that the NTIA adopt all of our recommendations.  The NTIA should adopt our first and second recommendations, requiring compliance with state broadband strategies, policies, and goals; and using state mapping initiatives to evaluate applications, even if the NTIA does not adopt our third recommendation, adopting the NARUC recommendation.

b. What is the appropriate role for States in selecting projects for funding?

NYS Response:

NTIA should rely heavily on those states that are prepared to evaluate applications and prioritize projects within the state according to the state’s needs and its broadband strategy.   State staff has comprehensive knowledge of the regional communications environment and geography that can be used in the evaluation of proposals for broadband funding which will increase the efficiency of the process.   Final determinations should be made by NTIA, including projects proposed by a state.  To the extent a state is an applicant, that application would not be ranked by the State, but submitted directly to NTIA.  States should publicly issue their prioritizations so all parties are aware of them. 

c. How should NTIA resolve differences among groups or constituencies within a State in establishing priorities for funding?

NYS Response:

Differences should be resolved by states.  The Governor or the entity designated by the Governor can resolve differences between constituencies within the state, either in the advisory role set forth in the statute or the more consultative role advocated by NARUC in its April 2nd letter to Department of Commerce Secretary Gary Locke, Department of Agriculture Secretary Tom Vilsack, and Assistant Commerce Secretary for Communications and Information Anna Gomez. The states have the expertise to evaluate and weigh the competing concerns of in-state groups in order to streamline resolution of these issues.

d. How should NTIA ensure that projects proposed by States are well executed and produce worthwhile and measurable results?

NYS Response:

NTIA should distribute the funding, on a reimbursement basis, based on project milestones (x% of miles constructed = x% of grant).  Projects undertaken by the state should be subject to the same accountability criteria as other funded entities.

NTIA Question 3 – Eligible Grant Recipients

The Recovery Act establishes entities that are eligible for a grant under the program. The Recovery Act requires NTIA to determine by rule whether it is in the public interest that entities other than those listed in Section 6001(e) (1) (A) and (B) should be eligible for grant awards.

What standard should NTIA apply to determine whether it is in the public interest that entities other than those described in Section 6001(e)(1)(A) and (B) should be eligible for grant awards?

NYS Response:

Entities other than those described in Section 6001(e)(1)(A) should not be subject to any additional public interest standards beyond what is considered in regards to the entities in Section 6001(e)(1)(A).  The public interest standard for all applicants should focus on the following three issues: 1) providing service to unserved areas; 2) providing service to underserved populations; and 3) providing service to underserved areas.  Programs should be consistent with the state broadband strategy.  

NTIA Question 4 - Establishing Selection Criteria for Grant Awards

The Recovery Act establishes several considerations for awarding grants under the BTOP. In addition to these considerations, NTIA may consider other priorities in selecting competitive grants. 

a. What factors should NTIA consider in establishing selection criteria for grant awards? How can NTIA determine that a Federal funding need exists and that private investment is not displaced? How should the long-term feasibility of the investment be judged?

NYS Response:

NTIA should consider the following:


1) No broadband service currently exists in the proposed area to be served.

2) Provider experience.

3) Cost per potential premises added in project area per dollar invested.

4) Consistency with state broadband strategy, policies or goals.


5) Statement from provider that build-out would not be done during the grant period if      
not for federal funds.


6) A five year plan beyond the funding period.

7) Alignment with the communities’ economic development plan or objectives.


8) Maximizes existing infrastructure.


9) Incorporates education and outreach as to the benefits of broadband service to businesses and individuals.


10) The deployment is capable of serving multiple constituencies such as business, public safety, education, institutional users, and residences.


11) The deployment is capable of supporting next generation technologies 
b. What should the weighting of these criteria be in determining consideration for grant and loan awards?

NYS Response:

Projects for unserved areas and that are consistent with state broadband strategy should be given the highest/majority weight.  Job creation or retention, as certified by the applicant, should also receive some weighting when funding is considered.  Projects that increase adoption rates for broadband use should also receive some weight.
c. How should the BTOP prioritize proposals that serve underserved or unserved areas? Should the BTOP consider USDA broadband grant awards and loans in establishing these priorities?

NYS Response:

The NTIA should prioritize proposals that will provide service to currently unserved or underserved areas by consulting with the respective state in which the proposal is located. States have the in-depth knowledge of geography and demographics to provide insight into projects with a likelihood of success and maximum returns for the funding provided.  Proposals that serve unserved areas should take precedence over projects that address “underserved” areas or populations.  The BTOP should not consider USDA broadband grant awards and loans in establishing these priorities.
d. Should priority be given to proposals that leverage other Recovery Act projects?

NYS Response:

Proposals that leverage other Recovery Act purposes should receive more points but not priority.  If a project scores higher its likelihood of funding is increased. 

e. Should priority be given to proposals that address several purposes, serve several of the populations identified in the Recovery Act, or provide service to different types of areas?

NYS Response:

Proposals that leverage other Recovery Act purposes should receive more points, but not priority.  If a project scores higher its likelihood of funding is increased.

f. What factors should be given priority in determining whether proposals will encourage sustainable adoption of broadband service?

NYS Response:

Priorities for determining the likelihood of sustainable adoption should include such factors as aggregation studies, community anchor tenants, education and outreach programs, education components, and a five year plan beyond funding period.

g. Should the fact that different technologies can provide different service characteristics, such as speed and use of dedicated or shared links, be considered given the statute’s direction that, to the extent practicable, the purposes of the statute should be promoted in a technologically neutral fashion?

NYS Response:

Factors such as speed and use of dedicated or shared links should be considered, but not be determinative in evaluating applications.  The statute’s goal is providing broadband to those who do not have service or lack adequate service.  Therefore, it is better to serve more residents/businesses that have no broadband at lower speeds, than fewer residents/businesses at higher speeds.  Different technologies as well as their speeds should also be permissible to the extent that the particular circumstances of the application community necessitates a particular technology (e.g. rural area using a  wireless internet service provider-WISP- because fiber build out  may be too costly).  

h. What role, if any, should retail price play in the grant program?

NYS Response:

Points should be awarded to applications that either offer reduced pricing for a fixed period of time or to a target community (e.g. low income) based on the existing market price 

NTIA Question 5 - Grant Mechanics

The Recovery Act requires all agencies to distribute funds efficiently and fund projects that would not receive investment otherwise.

a. What mechanisms for distributing stimulus funds should be used by NTIA and USDA in addition to traditional grant and loan programs?

NYS Response:

New York supports funding for each state to be allocated to projects to be funded by the NTIA as advocated in NARUC’s April 2nd letter to Department of Commerce Secretary Gary Locke, Department of Agriculture Secretary Tom Vilsack, and Assistant Commerce Secretary for Communications and Information Anna Gomez.   The states would make use of their in-depth knowledge of broadband issues, needs, and provider community in each state.  This would enable states to prioritize applicant projects that are consistent with state broadband strategy, policies and goals and meet state broadband priorities.

b. How would these mechanisms address shortcomings, if any, in traditional grant or loan mechanisms in the context of the Recovery Act?

NYS Response:

Under the proposed state prioritization mechanism NTIA could “de-obligate” awards for insufficient performance pursuant to the law. 

NTIA Question 6 - Grants for Expanding Public Computer Center Capacity

The Recovery Act directs that not less than $200,000,000 of the BTOP shall be awarded for grants that expand public computer center capacity, including at community colleges and public libraries.

 a. What selection criteria should be applied to ensure the success of this aspect of the program?

NYS Response:

The NTIA criteria should allow the Governor of each state (or a designated state agency) to recommend the priority of projects within the state. Criteria should be based on the state’s broadband strategy and could include numbers of additional persons served, community needs, a sustainability plan beyond the funding period, education and outreach programs, connectivity to kiosks or satellite government facilities for the purpose of providing access to e-government applications, community anchor tenant, and access by the general public.   

b. What additional institutions other than community colleges and public libraries should be considered as eligible recipients under this program?

NYS Response:

Eligible recipients should include any institution that can meet the need for public computing centers including but not limited to community centers, adult homes, social programs (food pantries, not for profits, etc), faith based community centers, houses of worship and Community Technology Centers.  

NTIA Question 7 - Grants for Innovative Programs to Encourage Sustainable Adoption of Broadband Service

The Recovery Act directs that not less than $250,000,000 of the BTOP shall be awarded for grants for innovative programs to encourage sustainable adoption of broadband services.

a. What selection criteria should be applied to ensure the success of this program?

NYS Response:

This program should require that the applicants take the “risk”.  For example, applicants would receive just 50% of the costs.  If after 2 years, the funded project is still operating as proposed (serving the same target area or population) then applicants would get remainder of the money.  There should also be an explicit five year plan beyond funding period to ensure ability to meet the programmatic objective.

b. What measures should be used to determine whether such innovative programs have succeeded in creating sustainable adoption of broadband services?

NYS Response:

First, based on the response above, the measure of success would be if they are still operational after a specified period.  Second, an analysis needs to be done annually using the base of customers (not addresses), to determine whether internet awareness, use, and productivity enhancement goals have been met, and the number of people who are still customers for a fixed period after the funding period.  Applications should require proposed metrics that provide a basis for measuring “success” of the program.  Measure against metrics proposed by applicant in five year plan. 

NTIA Question 8 - Broadband Mapping

The Recovery Act directs NTIA to establish a comprehensive nationwide inventory map of existing broadband service capability and availability in the United States that depicts the geographic extent to which broadband service capability is deployed and available from a commercial provider or public provider throughout each State.

a. What uses should such a map be capable of serving?

NYS Response:

Maps can be used to help prioritize applications, validate current grants and qualify future grants as to unserved and underserved areas. The map should also be capable of having multiple demographic data sets overlaid onto the map, allowing correlations to be established between broad varieties of factors.  
b. What specific information should the broadband map contain, and should the map provide different types of information to different users (e.g., consumers versus governmental entities)? 

NYS Response:

In addition to the items already provided for in the Broadband Data Improvement Act (BDIA), the map should include the items set forth in the FCC Data Collection Orders relating to Form 477. 

Only to the extent that the maps rely on proprietary data obtained from private providers should the types of information available vary by user.  New York State has developed a predictive model built exclusively from publicly available information, including purchased data sets containing various GIS layers to provide broadband availability to the census block unit, and, therefore, does not require limiting information based on the type of user.  Under the New York model, all users can access all the information.   

c. At what level of geographic or other granularity should the broadband map provide information on broadband service?

NYS Response:

Based on the NYS model, information should be created at census block level, but verified to street level by applicants, county information officers, other governmental agencies and providers via Google Maps.  This will allow projects to be proposed for unserved areas that are smaller than a census block.

d. What other factors should NTIA take into consideration in fulfilling the requirements of the Broadband Data Improvement Act, Public Law 110–385 (2008)?

NYS Response:

NTIA should take into consideration the need for backbone infrastructure (e.g. middle mile or transport) in addition to last mile solutions.

e. Are there State or other mapping programs that provide models for the statewide inventory grants?

NYS Response:

New York State has developed a predictive model that uses publicly available information, including purchased data sets containing various GIS layers to provide broadband availability to the census block unit.   The information will be verified by applicants, county chief information officers, other governmental agencies and providers via Google Maps.  This will allow projects to be proposed for unserved areas that are project specific and may be for areas smaller than a census block.  Further, the various data sets allow New York to overlay economic development zones, unemployment rates, poverty rates, per capita income rates and a host of additional demographic data to more accurately portray the characteristics of the proposed service area. Moreover, because the map was prepared from exclusively public information all users, both public and private, can access all the information. 

f. Specifically what information should states collect as conditions of receiving statewide inventory grants?

NYS Response:

The states should collect the following, among other, information:  unemployment rates, poverty levels, education levels, per capita income, projected broadband access, speeds and broadband prices, and backbone infrastructure. States should certify that they have a program in place to develop and maintain mapping requirements.  

g. What technical specifications should be required of State grantees to ensure that statewide inventory maps can be efficiently rolled up into a searchable national broadband database to be made available on NTIA’s Web site no later than February 2011?

NYS Response:

All state maps must meet standard criteria/metrics so that all state maps can be seamlessly integrated to create a national map.

h. Should other conditions attach to statewide inventory grants?

NYS Response:

In addition to the conditions already set forth in the BDIA, the statewide inventory grants should also include conditions that require inclusion of all data, to the extent available, submitted by a private or public provider in each state to the Commission as part of a Form 477 Report as well as census survey data for each state.  States should have access to all such data.
i. What information, other than statewide inventory information, should populate the comprehensive nationwide map?

NYS Response:

NTIA should take into consideration the need for backbone infrastructure (e.g. middle mile or transport) in addition to last mile solutions. 
j. The Recovery Act and the Broadband Data Improvement Act (BDIA) imposes duties on both NTIA and FCC concerning the collection of broadband data. Given the statutory requirements of the Recovery Act and the BDIA, how should NTIA and FCC best work together to meet these requirements?

NYS Response:

Either the NTIA or the FCC should take the lead to be the single point of contact for both applicants and the states.  A single point of contact would increase the efficiency of the process and as well as the likelihood of consistent reporting of data for inclusion in a national broadband map.  
NTIA Question 9 - Financial Contributions by Grant Applicants

The Recovery Act requires that the Federal share of funding for any proposal may not exceed 80 percent of the total grant. The Recovery Act also requires that applicants demonstrate that their proposals would not have been implemented during the grant period without Federal assistance. The Recovery Act allows for an increase in the Federal share beyond 80 percent if the applicant petitions NTIA and demonstrates financial need.

a. What factors should an applicant show to establish the ‘‘financial need’’ necessary to receive more than 80 percent of a project’s cost in grant funds?

NYS Response:

It is the applicants’ responsibility to show financial need to justify these exceptions.  Such factors should include, but are not limited to, the following:

· Evidence of financial need through disclosure of the applicant’s financial statements and/or records;
· Evidence  the applicant has exhausted all other potential funding sources;
· Evidence the applicant’s existing collaborative partners cannot make any additional contributions;
· The applicant’s project is:

· Located in an economic disadvantagedcommunity;
· Serving a community where the unemployment exeeds the state average;

· Serving a community where the poverty level is at or below the state averageexceeds the state average;
· Located in a community at a reate greater than the average population lost in the state;; and .

· Targeted at a community that is not served by any broadband provider; and 
· Other unique circumstances may wish to include their proposal for further consideration. 
b. What factors should the NTIA apply in deciding that a particular proposal should receive less than an 80 percent Federal share?

NYS Response:

The application cannot be validated against the state’s mapping initiative or is not consistent with the state’s priorities as stated in the state’s broadband strategy, goals, or policies, to the extent that such initiative and documents exist.

c. What showing should be necessary to demonstrate that the proposal would not have been implemented without Federal assistance?

NYS Response:

It is applicants’ responsibility to show that the project would not have been undertaken in the grant timeframe but for the Recovery Act funds.  Verification or affidavit signed by an officer authorized to bind the entity would meet this requirement.  Previously released facilities maps showing intended build out would also support this funding requirement.

NTIA Question 10 - Timely Completion of Proposals

The Recovery Act states that NTIA shall establish the BTOP as expeditiously as practicable, ensure that all awards are made before the end of fiscal year 2010, and seek assurances from grantees that projects supported by the programs will be substantially completed within two (2) years following an award. The Recovery Act also requires that grant recipients report quarterly on the recipient’s use of grant funds and the grant recipient’s progress in fulfilling the objectives of the grant proposal. The Recovery Act permits NTIA to de-obligate awards to grant recipients that demonstrate an insufficient level of performance, or wasteful or fraudulent spending (as defined by NTIA in advance), and award these funds to new or existing applicants.

a. What is the most efficient, effective, and fair way to carry out the requirement that the BTOP be established expeditiously and that awards be made before the end of fiscal year 2010?

NYS Response:

New York supports the NTIA proposed plan of multiple rounds in short succession, along with consultation with the states in an advisory role to make sure the projects are consistent with state broadband strategies and priorities, as well as verified against any state mapping initiatives.  An initial allocation to projects in each state would expedite expenditures and avoid duplication and delays.  States like New York that have undertaken mapping initiatives can quickly identify unserved areas and have the resources in place to ensure that the applicant is able to  follow through on the proposed plans. States have expertise on local conditions which will expedite the awards process, increase efficiency, and ensure the projects funded in the state make economic sense as well as meet the legislative goals of the Recovery Act and the regulations promulgated by NTIA and RUS.  State involvement would expedite the awards made by NTIA.

b. What elements should be included in the application to ensure the projects can be completed within two (2) years (e.g., timelines, milestones, and letters of agreement with partners)?

NYS Response:

To ensure that the projects can be completed with two (2) years, NTIA should require timelines and milestones with specific implementation steps as well as self proposed metrics for the funding period and the five years following to be submitted with application.  These elements should include, but not be limited to, the following: letters of collaboration/partnership defining contributions; roles and responsibilities; and, statements and timelines as to any cash or in-kind contributions.  Funding, on a reimbursement basis, should be allocated to the applicant in accordance with the achievement of milestones.  

NTIA Question 11- Reporting and Deobligation

The Recovery Act also requires that grant recipients report quarterly on the recipient’s use of grant funds and progress in fulfilling the objectives of the grant proposal. The Recovery Act permits NTIA to de-obligate funds for grant awards that demonstrate an insufficient level of performance, or wasteful or fraudulent spending (as defined by NTIA in advance), and award these funds to new or existing applicants

a. How should NTIA define wasteful or fraudulent spending for purposes of the grant program?

NYS Response:

Anything that deviates from the metrics/timeline to provide the deliverables in the application for which there is not an objective and verifiable reason.

b. How should NTIA determine that performance is at an ‘‘insufficient level?’’

NYS Response:

The NTIA should find that performance is at an “insufficient level” any instance where the metrics and timeline in the application are not met for which there is not an objective and verifiable reason.

c. If such spending is detected, what actions should NTIA take to ensure effective use of investments made and remaining funding?

NYS Response:

Cease all funding until issues are resolved and back on track to meeting the metrics and timeline; if cannot, terminate funding.

NTIA Question 12 - Coordination with USDA’s Broadband Grant Program

The Recovery Act directs USDA’s Rural Development Office to distribute $2.5 billion dollars in loans, loan guarantees, and grants for broadband deployment.  The stated focus of the USDA’s program is economic development in rural areas. NTIA has broad authority in its grant program to award grants throughout the United States. Although the two programs have different statutory structures, the programs have many similar purposes, namely the promotion of economic development based on deployment of broadband service and technologies.

a. What specific programmatic elements should both agencies adopt to ensure that grant funds are utilized in the most effective and efficient manner?

NYS Response:

Establish common definitions and application process.  Define “economic development”. Applicants need to document job creation data.  Prioritize unserved areas, but unserved areas can be smaller than a census block.  

b. In cases where proposals encompass both rural and non-rural areas, what programmatic elements should the agencies establish to ensure that worthy projects are funded by one or both programs in the most cost effective manner without unjustly enriching the applicant(s)?

NYS Response:

Prioritize unserved areas whether rural or non-rural.    Unserved can be an area smaller than a census block.  Agencies should then screen for projects addressing the needs of an underserved population/group, and then an underserved area.  

NTIA Question 13 - Definitions

The Conference Report on the Recovery Act states that NTIA should consult with the FCC on defining the terms ‘‘unserved area,’’ ‘‘underserved area,’’ and ‘‘broadband.’’ The Recovery Act also requires that NTIA shall, in coordination with the FCC, publish nondiscrimination and network interconnection obligations that shall be contractual conditions of grant awards, including, at a minimum, adherence to the principles contained in the FCC’s broadband policy statement (FCC 05–15, adopted August 5, 2005).

a. For purposes of the BTOP, how should NTIA, in consultation with the FCC, define the terms ‘‘unserved area’’ and ‘‘underserved area?’’

NYS Response:
The definitions for unserved and underserved, while establishing floors, should be flexible to allow for providing and enhancing connectivity to the broadest spectrum of users based on their specific broadband service needs.    
 “Unserved” is defined as any area with Internet service below 768 kbps.  The threshold speed should, however, have flexibility to allow for applicants who propose a build-out in an unserved area at speeds less than threshold speed only if there are no other providers offering Internet service in the area of at least the threshold speed.  

“Underserved” should be defined broadly to address a variety of service issues and need for broadband as determined by the applicant.  Areas may be underserved for a variety of reasons, such as not having sufficient speeds, unable to afford broadband or the hardware to access the Internet, lack of the skills to take advantage of the technology, or requiring education as to the benefits of broadband.  Likewise, underserved can be based on a need for greater speeds and bandwidth to meet particular needs of a community such as for economic development, educational and institutional needs, and for libraries and community technology centers.  Examples of applications that require higher speeds and greater bandwidth include, but are not limited to, the following: telemedicine; university research and supercomputing centers; technology centers; e-government applications being provided remotely through kiosks or satellite offices.   Moreover, adoption rates need to be examined on community by community basis to be able to identity segments of populations within the community that do not have the same broadband service as the overall community because they either require access or education.  
b. How should the BTOP define ‘‘broadband service?’’

NYS Response
Broadband service is any speed greater than 768 kbps.  

(1) Should the BTOP establish threshold transmission speeds for purposes of analyzing whether an area is ‘‘unserved’’ or ‘‘underserved’’ and prioritizing grant awards? Should thresholds be rigid or flexible?

NYS Response
Yes, the BTOP should establish a threshold transmission speed for the purpose of analyzing whether an area is “unserved” and for prioritizing awards for those areas.     The threshold speed should however have flexibility to allow for applicants who propose a build-out in an unserved area at speeds less than threshold speed only if there are no other providers offering Internet service in the area of at least the threshold speed.  This flexibility can be used as a trade-off to getting more people connected in areas that would otherwise have no service.  Allowing for such flexibility in the threshold speed for those areas with no broadband service provider is consistent with the ultimate objective of the BTOP to increase connectivity and migrate to the higher tiers of broadband speed as established by the FCC.   Moreover, states that have a higher proportion of deployed broadband consequently will not be disadvantaged for their leadership in deploying advanced services within their state.

(2) Should the BTOP establish different threshold speeds for different technology platforms?

NYS Response
The BTOP should not establish different threshold speeds for different technology platforms; any speed thresholds should be technology neutral. 

(3) What should any such threshold speed(s) be, and how should they be measured and evaluated (e.g., advertised speed, average speed, typical speed, maximum speed)?

NYS Response
The threshold speed for broadband service should a speed of more than 768 kbps;   the speed should be measured by average and maximum speeds – to allow for usage impact on network speeds.  

(4) Should the threshold speeds be symmetrical or asymmetrical?

NYS Response
The threshold speed should be asymmetrical.  However, symmetrical service should be encouraged if necessary to meet the specific needs of an applicant. 

(5) How should the BTOP consider the impacts of the use of shared facilities by service providers and of network congestion?

NYS Response
The BTOP should consider the impact of the use of shared facilities by service providers and network congestion for the purpose of average and maximum speeds. 

c. How should the BTOP define the nondiscrimination and network interconnection obligations that will be contractual conditions of grants awarded under Section 6001?
NYS Response

The BTOP should define the nondiscrimination and network obligations that will be contractual obligations of the grants in a technology neutral manner consistent with both the FCC’s four principles for broadband networks and existing federal statutory obligations for interconnection and traffic exchange.
(1) In defining nondiscrimination obligations, what elements of network management techniques to be used by grantees, if any, should be described and permitted as a condition of any grant?

NYS Response:

New York supports the use of the FCC’s four principles for broadband networks as contained in its September 23, 2005 Policy Statement to define applicants obligations for nondiscrimination and network managements techniques.   Consistent with the FCC four principles a service provider cannot deliberately impede the flow of information between a content provider and a willing subscriber.  Companies should provide adequate capacity to content service providers and treat all similarly situated users in a non-discriminatory fashion.

In times of emergency or high volume use, the need to throttle high capacity users and applications might exist. This would be analogous to the network controls put on portions of the network infrastructure that support high volume calls to radio stations. If such controls are disclosed to subscribers then they could constitute reasonable network management practices.

(2) Should the network interconnection obligation be based on existing statutory schemes? If not, what should the interconnection obligation be?

NYS Response:

Interconnection obligations should be consistent with existing federal statutory obligations for interconnection and traffic exchange.  However, this should not be interpreted to mean a service provider must unbundle its proprietary network in order to make pieces of it available to other service providers.  

(3) Should there be different nondiscrimination and network interconnection standards for different technology platforms?

NYS Response:

Generally, any non-discrimination standards should be technology neutral.  However, nondiscrimination issues should not be raised based on the type of service when a practice is intrinsic to the provision of service and in the public interest – e.g. VoIP and public safety where packet prioritization is necessary for the provision of the service.  

(4) Should failure to abide by whatever obligations are established result in de-obligation of fund awards? 

NYS Response:

Yes; failure to comply should result in defunding by the NTIA.

(5) In the case of infrastructure paid for in whole or part by grant funds, should the obligations extend beyond the life of the grant and attach for the useable life of the infrastructure?

NYS Response:

Yes, the obligations for nondiscrimination and interconnection should exist for the useful life of the infrastructure because the tax dollars are a primarily responsible for the build-out and only obtained the funding because would not have otherwise undertaken the build.

d. Are there other terms in this section of the Recovery Act, such as ‘‘community anchor institutions,’’ that NTIA should define to ensure the success of the grant program? If so, what are those terms and how should those terms be defined, given the stated purposes of the Recovery Act?

NYS Response:

Yes, terms such as “community anchor institutions” should be defined.  Community anchor institution should be defined as any entity, including, but not limited to, public entities, not-for-profit and non-profit corporations, educational institution, and religious organizations, that involves itself in the community in which it is located for the purpose of assisting the community establish and maintain a strong and positive identity.  

The involvement of community anchor institutions for purposes of the Recovery Act should be evaluated with respect to such things as either serving as providing space to community technology centers, public computer access, and economic development initiatives within the community.

e. What role, if any, should retail price play in these definitions?

NYS Response:

The only role for “retail price”, which should be defined as the current quoted rate for stand alone broadband – taking it outside the triple play scenario – is for purposes of determining whether applicant is offering a reduced price.

NTIA Question 14 - Measuring the Success of the BTOP

The Recovery Act permits NTIA to establish additional reporting and information requirements for any recipient of grant program funds.

a. What measurements can be used to determine whether an individual proposal has successfully complied with the statutory obligations and project timelines? 

NYS Response:

Achievement of the timeline and metrics proposed by the applicant in the application.

b. Should applicants be required to report on a set of common data elements so that the relative success of individual proposals may be measured? If so, what should those elements be?

NYS Response:

Yes, applicants should be required to report on a set of common data elements so that the relative success of individual proposals may be measured.  Those elements should include, but not be limited to, the following:
1. Take rates. 

2. Churn rates. 

3. Customer satisfaction. 

4. Additional services subscribed to.

NTIA Question 15

Please provide comment on any other issues that NTIA should consider in creating BTOP within the confines of the statutory structure established by the Recovery Act.
NYS Response:

The FCC should continue its examination of including access to Broadband as a service under the Universal Service Fund.  However, long-term universal service reform is necessary before new services are added to those already subsidized. NY believes the overall size of the fund must be reduced and the high cost funding mechanisms that continue need to be fair, equitable, competitively neutral, and targeted to focus the effect of any subsidy on a precisely defined problem. Most importantly, the system must technology neutral and flexible enough to accommodate future technological innovations. 

RUS Question 1

For a number of years, RUS has struggled to find an effective way to use the Agency’s current broadband loan program to provide broadband access to rural residents that lack such access. RUS believes that the authority to provide grants as well as loans will give it the tools necessary to achieve that goal.

1. What are the most effective ways RUS could offer broadband funds to ensure that rural residents that lack access to broadband will receive it?

NYS Response:

Consult with the states whose knowledge of technology and industry providers can provide expertise that can inform the evaluation of proposals- whether they will work and the likelihood of the applicant being able to follow through on the proposed plans.  

States can work with federal agencies to make sure that the projects funded in the state make economic sense as well as meet the legislative goals of the Recovery Act and the regulations promulgated by NTIA and RUS.  Joint efforts can help ensure the money is not wasted and properly targeted.

a. Bundle loan and grant funding options to ensure such access is provided in the projects funded under the Recovery Act to areas that could not traditionally afford the investment;

NYS Response:

A loan requirement of a certain percentage of the project cost (e.g. similar to the 20% match required for NTIA funded projects) could ensure that applicants are viable entities willing to pledge resources to the project and increase the likelihood of the economic sustainability of the project.

b. Promote leveraging of Recovery Act funding with private investment that ensures project viability and future sustainability; 

NYS Response:

In order to ensure project viability and future sustainability, the RUS should promote leveraging of Recovery Act funding with private investment through public/private partnerships and joint ventures.

c. Ensure that Recovery Funding is targeted to unserved areas that stand to benefit the most from this funding opportunity.

NYS Response:

Applicants should document the status of the project area as unserved and explain how the project would stimulate economic development in the rural area. 

RUS Question 2

In the Recovery Act, Congress provided funding and authorities to both RUS and the NTIA to expand the development of broadband throughout the country. Taking into account the authorities and limitations provided in the Recovery Act, RUS is looking for suggestions as to how both agencies can conduct their Recovery Act broadband.

2. In what ways can RUS and NTIA best align their Recovery Act broadband activities to make the most efficient and effective use of the Recovery Act broadband funds?

NYS Response:

Both agencies should adopt similar baseline definitions for applicable elements including unserved, underserved, rural and non-rural, and should provide a standard shared application.  All applicants need to document job creation data.  Both agencies should prioritize unserved areas rather than overbuilds, but unserved can areas can be smaller than a census block.  

(a) RUS is charged with ensuring that 75 percent of the area is rural and without sufficient access needed for economic development. How should this definition be reconciled with the NTIA definitions of ‘‘unserved’’ and ‘‘underserved?’’
NYS Response:

The existing RUS definition of rural can be an overlay on the common definitions of unserved and underserved to be used in the RUS and BTOP award programs under the Recovery Act.

(b) How should the agencies structure their eligibility requirements and other programmatic elements to ensure that applicants that desire to seek funding from both agencies (i) do not receive duplicate resources and (ii) are not hampered in their ability to apply for funds from both agencies?

NYS Response:

The agencies should provide one common, standard application for the two programs using the same definitions for broadband service and unserved and underserved areas.  A crosscheck of the specifics for funded projects (e.g. location of deployed facilities, or specific education materials produced) to ensure the same project does not receive duplicate funding should be sufficient.  

RUS Question 3

Seventy-five percent of an area to be funded under the Recovery Act must be in an area that USDA determines lacks sufficient ‘‘high speed broadband service to facilitate rural economic development.’’ RUS is seeking suggestions as to the factors it should use to make such determinations.

3. How should RUS evaluate whether a particular level of broadband access and service is needed to facilitate economic development?

NYS Response:

A generic class of speeds cannot be established for “economic development” as the speeds are determined by the customer’s business and corresponding needs.  

(a) How should RUS define ‘‘rural economic development?’’ What factors should be considered, in terms of job growth, sustainability, and other economic and socio-economic benefits?

NYS Response:

Rural economic development should only require that jobs are created or retained in the area.  Let the applicant provide documentation regarding economic benefits.  Any more prescriptive standard would raise the concern that no definition can address all potential scenarios.

(b) What speeds are needed to facilitate ‘‘economic development?’’ What does ‘‘high speed broadband service’’ mean?

NYS Response:

A generic class of speeds cannot be established for “economic development” as the speeds are determined by the customer’s business and corresponding needs. 

(c) What factors should be considered, when creating economic development incentives, in constructing facilities in areas outside the seventy-five percent area that is rural (i.e., within an area that is less than 25 percent rural)?

NYS Response:

When creating economic development, incentive factors should include that the facilities developed in areas outside the non- rural area also have a positive economic development impact in the rural area.

RUS Question 4

Priorities have been assigned to projects that will: (1) Give end-users a choice of Internet service providers, (2) serve the highest proportion of rural residents that lack access to broadband service, (3) be projects of current and former RUS borrowers, and (4) be fully funded and ready to start once they receive funding under the Recovery Act.
4. in further evaluating projects; RUS must consider the priorities listed below. What value should be assigned to those factors in selecting applications? What additional priorities should be considered by RUS?

NYS Response:

The highest priorities for funding projects should be the creation or retention of jobs, and the extension of broadband services to unserved communities.  This could be measured by the potential increase in businesses or residences with first time access and job creation/retention statistics submitted with an application.  

RUS Question 5

The Recovery Act gives RUS new tools to expand the availability of broadband in rural America. RUS is seeking suggestions regarding how it can measure the effectiveness of its funding programs under the Recovery Act. Factors to consider include, but are not limited to:


a. Businesses and residences with ‘‘first-time’’ access.


b. Critical facilities provided new and/or improved service:


i.   Educational institutions.


ii. Healthcare providers.


iii. Public service/safety.


c. Businesses created or saved.


d. Job retention and/or creation.


e. Decline in unemployment rates.


f. State, local, community support.

5. What benchmarks should RUS use to determine the success of its Recovery Act broadband activities?

NYS Response:

The first thing is to establish baselines prior to the award of the grant; then measure each category at regular intervals during the funding process, and then for the 5 years following the conclusion of the funding period.
� (1) Provide access to broadband service to consumers residing in unserved areas of the United States;


(2) provide improved access to broadband service to consumers residing in underserved areas of the United States;


(3) provide broadband education, awareness, training, access, equipment, and support to--


    (A) Schools, libraries, medical and healthcare providers, 


community colleges, and other institutions of higher education, and 


other community support organizations and entities to facilitate 


greater use of broadband service by or through these organizations;


    (B) organizations and agencies that provide outreach, access, 


equipment, and support services to facilitate greater use of 


broadband service by low-income, unemployed, aged, and otherwise 


vulnerable populations; and


    (C) job-creating strategic facilities located within a State-


designated economic zone, Economic Development District designated 


by the Department of Commerce, Renewal Community or Empowerment Zone 


designated by the Department of Housing and Urban Development, or 


Enterprise Community designated by the Department of Agriculture;


(4) improve access to, and use, of broadband service by public safety agencies; and


(5) Stimulate the demand for broadband, economic growth, and job creation.








� CONSULTATION WITH THE STATES


[A] States ranks all in-State applications for NTIA/RUS (as constrained by NTIA/RUS-specified


criteria) to review and approve based on a “use or lose” standard State allocation.


NTIA/RUS define criteria broadly allowing each State to quickly rank applications and gives


State interpretations great weight because of acknowledged expertise.


[B] NARUC suggests the Standard State Allocation be at least 36 million for NTIA funds (and


another 15 million if RUS applications are included).


[C] States manage, monitor, and report quarterly – via NTIA/RUS approved template – on


grants within a minimum standard State allocation (of 36-45 million).


[D] NTIA allows States that “opt-in” to do the ranking sufficient funds to support 2-4 FTEs to


assist State experts in both review and monitoring. If a particular State does not opt in to do


the review, NTIA would have to undertake the review of projects for that State – and there


would be no minimum State allocation of funds for that State. If a State opts-in to do the


review and ranking for NTIA and either there are insufficient projects submitted or the State


fails to complete the task prior to the next Notice of Availability of Funds – those funds


become available for NTIA/RUS disbursement under the second NOAF.


[E] NTIA/RUS requires applicants to contemporaneously submit proposals to States


electronically (and in hard copy) via a common application, and conditions application on


unrestricted State access to related information. This would include a contact person


(phone and e-mail) that is available to answer questions from that State.


[F] NTIA/RUS gets quick answers through conference calls and regular communications with


States that have experience running successful grant, digital literacy, and mapping


programs.
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