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Many comments have been made in the public discourse on Docket No. 090309298-9299-01 regarding the applicability of the American Recovery and Reinvestment Act’s Buy American provision to the broadband stimulus programs.  As one recent submission by another participant
 reflects some confusion about the intent of our original public comment
 as well as the facts and circumstances of the matter, we believe a brief coda is in order.
For clarity, we recapitulate our central observations:

(1)  The primary purpose of the ARRA legislation is to create and sustain American jobs.

(2)  Some material portion of the $7.2 billion in broadband projects will be used to pay equipment vendors to perform the kind of high-value manufacturing and engineering jobs the U.S. needs most to catalyze.  Estimates of that portion range from 5% to 60%, depending on many factors.
  Taking the midpoint of this wide range for the sake of safe continuation of this discussion, $2.3 billion remains by any reasonable measure a non-trivial quantity of US taxpayer funds to consider.
(3)  The broadband equipment supply chain that serves the US market — in particular for the access-network products that would see the most incremental production volume from stimulus projects aimed at extending the data rate and coverage of last-mile connectivity — has become 'globalized' in recent years to varying degrees across the industry.
  [ Note that because of ongoing changes in supply strategy by many vendors, what may have been true about manufacturing footprint for a given product at some point in the past may no longer be true and merits validation.
 ]
We believe it is reasonable to conclude from observations (2) and (3) that the geography of stimulus-funded equipment production activity is a material consideration in selection of projects for ARRA funding, in the context of the statutory intent identified in (1). 
Translating this material consideration into actionable requirements in the grant specification, review, and award process that would optimize both American job creation as well as rapid broadband infrastructure improvements requires some care.  We agree with others’ comments that a strictly binary approach will yield unwelcome results, since there are some critical electronic components all suppliers in the field (ourselves included) incorporate into finished products for which there are simply no practical domestic sources of supply.  However, we know from the nature of the text itself as well as reports on the process of its development that the ARRA language was crafted specifically to leave the Administration latitude for discretion and invention in program implementation.
  The recent Office of Management and Budget guidance on the subject confirms this discretion.
  The Administration appears to have the latitude to explore alternatives that can avoid the reductio ad absurdum trap inherent in arguments over 100% strict Buy American application.

The recommendation in our original submission provides a more nuanced and effective solution.  Based on subsequent comments, we are concerned that the variable American labor content metric we suggested may have been misunderstood and bears a more-detailed reiteration.  As we suggested on April 2, each NTOP and RUS proposal should include a mandatory section profiling the likely American job impact of the project, including verifiable information on where engineering and manufacturing for at least 80% (by value) of the equipment used in the project will occur.  Further, we believe the ARRA’s primary statutory intent requires that funding priority should be given to those proposals that show the highest expected American labor content in implementation — and that this metric should have at least equal if not higher weighting than metrics regarding expansion of broadband availability, increasing adoption, and increasing speed, in keeping with the priorities of the overall Act (recall observation (1)).

Use of such a variable American labor content metric would:

(i) be consistent with the explicit requirements in the language of the ARRA's oft-neglected general provision Section 1512, to be cited as the "Jobs Accountability Act", which states in part (b) that "Not later than 10 days after the end of each calendar quarter, each recipient that received recovery funds from a Federal agency shall submit a report to that agency that contains . . . (3) a detailed list of all projects or activities for which recovery funds were expended or obligated, including . . . (D) an estimate of the number of jobs created and the number of jobs retained by the project or activity",

(ii) have ample precedent by analog within government-funded programs, as government agencies and their contractors have been complying with FAR section 52.219-9, regarding subcontractor demographics, for many years, 

(iii) easily and automatically overcome issues inherent in a blind, wholesale application of the Buy American provision (whether the threshold for "American" is set at 100% or some other arbitrary number), which would certainly hinder the fulfillment of the ARRA's goals for broadband infrastructure reinvestment, by enabling the assessment of projects at least in part on the basis of the value to be added by Americans in the domestic supply chain, but only to whatever extent any given class of projects can rationally take advantage of such,
(iv) NOT impose any cost or performance penalties on broadband projects, as there is ample evidence that US-manufactured access products can compete on the world stage
, and finally,

(v) be consistent with Larry Strickland’s comments
 during the May 19 Senate Commerce Committee Nominations Hearing, in which he promised that, if he is confirmed, “NTIA will perform its responsibilities with clarity, common sense, and creativity.”

The Administration’s approach to assessment of American labor content in the broadband stimulus projects will have a significant impact on the domestic broadband supply chain, for better or for worse.  We urge you all to inspect beyond marketing hype and vested interests and consider this matter with the clarity and creativity Mr. Strickland has promised.  We offer without further comment one final piece of evidence regarding the real-world state of the domestic supply chain — in support of the idea that care is warranted in gauging suppliers’ actual domestic interest alignment — in the form of an article that appeared in the New Jersey Star Ledger last August: http://www.nj.com/news/index.ssf/2008/08/abandoned_bell_labs_could_make.html
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� Public comment from Alcatel-Lucent submitted to NTIA on May 6, 2009.


� Public comment from Zhone Technologies, Inc. submitted on April 2, 2009.


� See H.R. 1, page 1.


� See our April 2 submission for detailed deployment cost models behind a representative range of wired and wireless access technologies.


� This observation was made first by the independent telecom industry analysts we consulted on this matter, listed as sources in our April 2 submission.  It is important to note that, while some have argued (see for example Cisco’s May 1 ex parte submission) that the broadband supply chain has been “completely globalized”, there remains for at least some participants significant value-added activity in the US — as noted by Alcatel-Lucent in their May 6 submission as well as our own on April 2.


� See for example the May 2, 2009 ex parte submission by the Communication Workers of America, page 2, 2nd bullet.


� The many implementation questions addressed to the public by NTIA and RUS in the original March 12 joint request for information provide additional evidence for this point.


� The OMB’s interim final guidance entered into the Federal Register on April 23 includes proposed rule 2 C.F.R. § 176.100(a)), which begins “The head of the Federal department or agency involved may make a determination regarding the inapplicability of [the Buy American provision] to a particular case or to a category of cases.”


� As an aside, we believe arguments against consideration of American labor content that are based on legal hair-splitting over the definition of “public works”, on citations of waivers used in prior government procurement programs with questionable relevance, or on international agreements that are matters for long-term, ongoing trade policy discussions beyond the scope of a one-time project like the ARRA are beside the point of the statutory intent of the ARRA.  Recall observation (1).


� As we noted in our April 2 submission, Zhone exports roughly half of our Largo, Florida, factory’s output, representing a full complement of access technologies over copper and fiber media, to equip service providers in highly contested markets all over the world.  This would never occur without world-class performance, features, and competitive pricing.


� See http://commerce.senate.gov/public/_files/LarryStricklingTestimony.pdf 
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