THE BALLER HERBST LAW GROUP

A PROFESSIONAL CORPORATION

June 9, 2009
Page 4

THE BALLER HERBST LAW GROUP

A PROFESSIONAL CORPORATION

www.Baller.com 

WASHINGTON OFFICE                                                                                                                          MINNEAPOLIS OFFICE        
      2014 P Street, NW                                                                                                                            377N Grain Exchange Building 

            Suite 200                                                                                                                                           301 Fourth Street South

 Washington, DC 20036                                                                                                                               Minneapolis, MN 55415

       (202) 833-5300                                                                                                                                              (612) 339-2026

   (202) 833-1180 (FAX)                                                                                                                                 (612) 339-4789 (FAX)

June 9, 2009
      By Hand Delivery

      The Honorable Gary Locke 


The Honorable Tom Vilsack

      Secretary




 
Secretary
      U.S. Department of Commerce


U.S. Department of Agriculture

      1401 Constitution Avenue


1400 Independence Avenue

      Washington, DC  20230



Washington, DC 20250
RE:
 Buy American 

Dear Secretaries Locke and Vilsack:

The American Public Power Association (APPA) and the National Association of Telecommunications Officers and Advisors (NATOA) urge you to adopt a public-interest waiver to the Buy American provision of the American Recovery and Reinvestment Act of 2009 (ARRA), Pub. L. No. 111-5, 123 Stat. 115, § 1605.  Unless you adopt such a waiver, the Buy American provision will impose significant burdens and costs on public entities that will discourage many of them from participating in the Broadband Technology Opportunity Program (BTOP) administered by the National Telecommunications and Information Administration (NTIA) and from the various broadband support programs administered by the Rural Utilities Service (RUS).  To make matters worse, the Office of Management and Budget has recently interpreted the Buy American provision as applying only to public-sector projects and not to private-sector projects.
  As a result, in the absence of a waiver, the provision will put public projects at a significant disadvantage to private projects.  Such a result is plainly inconsistent with Congress’s intent, as expressly reflected in the ARRA.  
Interest of APPA and NATOA

APPA is the national service organization that represents the interests of more than 2,000 publicly-owned, not-for-profit electric utilities located in all states except Hawaii.  Most of these utilities were established many decades ago – some during America’s first wave of electrification more than a century ago – by communities that were unserved, underserved, or badly served by private-sector power companies.  Today, approximately 70 percent of APPA’s members serve communities with less than 10,000 residents, and approximately 45 million Americans (about 15 percent) receive their electricity from public power systems operated by municipalities, counties, authorities, states, or public utility districts.

During the last fifteen years, hundreds of publicly-owned electric utilities, seeing the history of electrification repeating itself in the communications area, have stepped forward to meet their communities’ needs for advanced communications services and capabilities.
  These and many other publicly-owned electric utilities are ready, willing, and able to help America meet the goals of the ARRA, by rapidly developing or extending advanced communications facilities and services in their communities.  
NATOA represents the interests of urban, suburban, and rural local governments across America on a wide range of communications issues.  NATOA’s membership includes (1) local government officials and staff members whose responsibility is to develop and administer communications policy and the provision of communications services for their communities; (2) communities that operate broadband wireline and wireless infrastructure for anchor institutions – serving the needs of government, schools, libraries, first responders, and emergency support personnel; and (3) communities that have constructed, or are in the course of constructing broadband infrastructure to meet public needs, or are offering broadband services to the public within their jurisdictions.  On behalf of its members, NATOA was deeply involved in the enactment of the ARRA and has been active in the NTIA, RUS, and FCC processes to shape the implanting stimulus programs.  
Discussion

Section 1605 of the ARRA includes a “Buy American” provision stating that “[n]one of the funds appropriated or otherwise made available by this Act may be used for the construction, alteration, maintenance, or repair of a public building or public work unless all of the iron, steel, and manufactured goods used in the project are produced in the United States.”  The Act provides for a waiver of this provision under certain circumstances, including where “the head of the Federal department or agency involved finds … that the application of the requirement “would be inconsistent with the public interest.”  ARRA, § 1605(b).
For the reasons set forth in the comments filed by Alcatel-Lucent and Cisco Systems on April 3, 2009, APPA and NATOA support a public-interest waiver for broadband equipment purchases by public entities participating in NTIA’s or RUS’s broadband support programs.  Such a waiver would serve the public interest in several ways.

First, a blanket public-interest waiver would relieve public entities from burdensome and time-consuming requirements that would add substantially to their costs, delay their applications for stimulus funds, and limit their choices – all to the detriment of the communities they serve and of the Nation.  The Buy American requirements of the ARRA, as implemented by the Federal Acquisition Regulation, are not only complex, but they are also full of ambiguities and uncertainties.  Even with the best of intentions, public entities cannot readily interpret or apply these requirements in a timely manner, particularly on an item-by-item basis.  A waiver is therefore necessary to meet Congress’s overarching goal that the ARRA be implemented quickly.

Second, broadband projects create or preserve jobs in two main ways:  (1) they create or preserve jobs directly for the individuals involved in the labor-intensive tasks of developing, operating, and maintaining broadband infrastructure and facilities; and (2) they create or preserve jobs indirectly for the much larger number of individuals who will benefit from such projects -- e.g., those who will be employed by the businesses that are drawn into, or retained by, the community; those who will be able to “commute” electronically to jobs outside the community; those who will be able to upgrade their skills through increased educational opportunities and training originating within or outside the community; etc.  As Alcatel-Lucent and Cisco note in greater detail in their comments, far more jobs would be gained or preserved if a public-interest waiver were granted than would be lost if a waiver were denied.   

Third, as interpreted by OMB, the Buy American provision unfairly discriminates against public entities, impairing their ability to compete effectively with the private sector in the application processes under the ARRA.  This is a particularly ironic – and undoubtedly unintended – consequence of the Buy American provision.  In Section 6001(e) of the ARRA, Congress expressly designated public entities and public-private partnerships as eligible for BTOP grants, and it provided that private entities can receive BTOP grants only if they join in public-private partnerships or obtain from NTIA a determination, by rule, that their involvement will serve the public interest.  In other words, Congress believed that public and public-private broadband projects are per se in the public interest and that private-sector broadband projects may not necessarily be.  Unless waived, the Buy American provision could thus effectively undermine Congress’s understanding and intent, as expressly reflected in the ARRA, that public entities play a critical role in the stimulus process.  
Conclusion

For all the foregoing reasons, APPA and NATOA respectfully urge you to issue a blanket public-interest waiver for the public entities participating in the NTIA or RUS broadband stimulus programs.  More specifically, APPA and NATOA request that the waiver apply to the categories of equipment set forth in the Notice of Ex Parte Discussion/Cisco Systems, May 1, 2009, http://tinyurl.com/l4857l.  APPA and NATOA further urge you to include such a waiver in your forthcoming rules and notices of funding availability, to avoid confusion and facilitate prompt involvement by public entities in the application process.  
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James Baller






(202) 833-1144







Jim@Baller.com 

Casey Lide







(202) 277-6276






Casey@Baller.com 

cc:
Mark Seiffert, NTIA


John Morabito, NTIA


Kenneth Kuchno, RUS

� Memorandum For The Heads Of Departments And Agencies, Updated Implementing Guidance for the American Recovery and Reinvestment Act of 2009, Office of Management and Budget, Appendix 9 (April 3, 2009). 





� 	For example, according to the Fiber to the Home Council, there were 44 publicly-owned and operated fiber-to-the-home systems operating as of April 2008.  Systems that had been providing service for one to four years had average take rates of 54% percent, which was much higher than the 35% average take rates of major private-sector fiber systems.  Fiber to the Home Council, “Municipal Fiber to the Home Deployments: Next Generation Broadband as a Municipal Utility” (April 2008), � HYPERLINK "http://tinyurl.com/cnt7no" �http://tinyurl.com/cnt7no�; Michael Render, RVA, Fiber to the Home Council, “North American FTTH/FTTP Deployment Status (December 2008), � HYPERLINK "http://tinyurl.com/corsut" �http://tinyurl.com/corsut�.  





