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April 13, 2009

Via Electronic Delivery

Broadband Technology Opportunities Program

U.S. Department of Commerce

Washington, DC 20230
Re:
National Telecommunications and Information Administration and  Rural Utilities Service; Joint Request for Information; American Recovery and Reinvestment Act of 2009 Broadband Initiatives;  Docket No. 090309298-9299-01 Comments of the Satellite Industry Association
To Whom It May Concern:
The Satellite Industry Association (“SIA”) submits these comments in response to the Joint Request for Information ("RFI") issued by the National Telecommunications and Information Administration ("NTIA") at the Department of Commerce and the Rural Utilities Service ("RUS") at the Department of Agriculture.
  SIA is a United States (“U.S.”) based trade association providing worldwide representation of the leading satellite operators, service providers, manufacturers, launch services providers, and ground equipment suppliers.  SIA is the unified voice of the U.S. satellite industry on policy, regulatory, and legislative issues affecting the satellite business.
  As the primary trade association for the U.S.-based satellite industry, which includes consumer-based satellite broadband service providers and providers of satellite capacity for carriage of Internet services, SIA has a direct interest in the nation’s broadband policies and regulatory framework.


The American Recovery and Reinvestment Act of 2009 ("ARRA")
 is a first step in a new Federal effort to improve broadband communications in the United States.  As the NTIA and RUS provide funding to pursue broadband goals identified in the ARRA, the FCC will proceed with development of a formal, national broadband policy that will guide ongoing Federal broadband efforts.  Funding provided under the ARRA, as well as the national broadband policy being developed by the FCC, should take several key factors into account:

· Different technological solutions are more suitable for different areas of the country depending on the local characteristics, including population density, topography and socioeconomic status of the area.
· As between underserved and unserved areas, government programs should give priority to unserved areas over underserved areas, provided that NTIA and RUS should recognize fixed and mobile broadband as distinct services and that the same area may be “served” by mobile broadband but “unserved” by fixed broadband, and vice versa.

· All Americans and all geographic areas of the country should have access to broadband services.
· The national broadband policy should recognize that, in general, the highly rural areas in the U.S. have the lowest broadband availability and adoption rates. 

With these principles in mind, SIA responds to the RFI as follows:
NTIA Questions:

1a.
Should a certain percentage of grant funds be apportioned to each category?
Congress expressly identified a number of priorities in the statute, and some attempt should be made to address each of these purposes.  It is within the agencies’ discretion to set priorities among these purposes, but funding should be allocated across a broad number of projects addressing diverse geographic and technological needs. The barriers to broadband adoption can vary widely by population density, geography and demographics.  As a result a broad and flexible approach to overcoming these barriers is important.
2a.  
How should the grant program consider State priorities in awarding grants?
2b.
What is the appropriate role for States in selecting projects for funding?

States must play an integral role in identifying the needs of their constituents, as States are in the best position to understand their local needs.  Nonetheless, the means by which these needs are addressed must be consistent with the overall national broadband policy and demonstrate that they are an efficient use of taxpayer dollars.  In other words, States should identify the needs and federal agencies should coordinate the overall strategy to meet these needs.  It should also be recognized that some needs may be more efficiently met through a national or multi-state project.  These types of projects should be funded solely at the federal level.  Moreover, the primacy of the expert federal agencies in selecting the projects is logical, and indeed indispensable, for projects that are not confined to one state but rather straddle the borders of many states and promise to benefit broad geographic regions.
3.
What standard should NTIA apply to determine whether it is in the public interest that entities other than those described in Section 6001(e)(1)(A) and (B) should be eligible for grant awards?  
Both public and private entities, working alone or together, each have a role to play in meeting the goals of the statute.  The public interest is best served by evaluating the efficacy of the proposed solution relative to the statutory intent, regardless of the classification of the applicant.  Indeed, it was the intent of Congress that, “consistent with the public interest and purposes of this section, as many entities as possible be eligible to apply for a competitive grant….”  Conference Report, H.R. Rep. 111-16, at 775 (Feb. 12, 2009).   At the very least, any entity holding a license or other authority from the Federal Communications Commission or other governmental body should be eligible to receive a grant, as such entities have already passed a “public interest” test.  
4a.
What factors should NTIA consider in establishing selection criteria for grant awards?  How can NTIA determine that a Federal funding need exists and that private investment is not displaced?  How should the long term feasibility of the investment be weighed?
NTIA should consider the following factors:

· Whether the proposed solution is tailored to the population being served;
· Whether the project represents the best value for the money, as evaluated on a variety of metrics, including, where appropriate, cost per home passed;

· Whether one or more of the statutory purposes (including but not limited to providing access to unserved and underserved areas and improving access to and use of broadband by public safety agencies) has been met, taking into consideration the difficulty of reaching the targeted area with the proposed service, the total number of potential users passed and the size of the geographic area proposed to be served; 
· Whether the applicant has presented a comprehensive project plan, demonstrating that each of its elements has been vetted and that the project's purposes could not be otherwise be undertaken within the grant period without federal funding; and 

· Whether a proposal represents a viable, sustainable economic investment with low financial risk, even after the federal funding is exhausted.

4g.
Should the fact that different technologies can provide different service characteristics, such as speed and use of dedicated or shared links, be considered given the statute’s direction that, to the extent practicable, the purposes of the statue should be promoted in a technologically neutral fashion?  
Due to the different population densities (and resulting economic differences), topographies, and demographic characteristics across the U.S., as well as different requirements of different users, no single technology can optimally serve all users or all geographic areas for all purposes.  Economic reality and the marketplace have borne out this fact, as evidenced by the variety of different technologies – terrestrial broadband, including wireline, fixed and mobile wireless, as well as satellite broadband, both fixed and mobile – currently serving the U.S. population.  Each of these platforms has an important role to play in ensuring that every potential user and every location can be reached by broadband services.
By requiring that the statute be administered in a technology–neutral fashion, Congress understood that each technology has a place in a comprehensive national broadband plan.  This is evident from Congress’s intent for “as many entities as possible [to] be eligible to apply for a competitive grant, including wireless carriers, wireline carriers, backhaul providers, satellite carriers, public-private partnerships, and tower companies.”  Conference Report, H.R. Rep. 111-16, at 775 (Feb. 12, 2009).  Each technology’s service characteristics must be considered against the cost of the deployment and the number of households or potential users covered.  Providing a 50Mbps service may not be the best solution if it costs ten times the amount of a 5 Mbps service and covers a far smaller area or far fewer potential users.  For example, highly rural areas do not lend themselves to widespread use of terrestrial solutions.  Among other factors, the inability of networks relying exclusively on terrestrial facilities to aggregate the middle mile or backhaul services across large geographic areas has made this type of service uneconomic.  
In following Congress’s directive to consider applications on a technology-neutral basis, NTIA should avoid inadvertently excluding certain technologies by creating unnecessary requirements that only certain platforms are able to meet.  Because satellite infrastructure is often the most cost-efficient way to deliver service to areas with low population density and unpopulated areas in which users occasionally need transient mobile access, in allocating funds NTIA and RUS should focus on where service is provided, not where communications facilities are located.  
4h.
What role, if any should retail price play in the grant program?


The end-user price should be viewed as a critical factor in evaluating the effectiveness of any consumer-focused proposal, as the rate of adoption is strongly influenced by the price charged.  However, SIA notes that price may not be the only consideration for non-consumer focused proposals that focus on public safety or business adoption more concerned with access or other functionality, such as mobility.    

7.
What selection criteria should be applied to ensure the success of the [sustainable adoption] program?


Studies have shown that one impediment to broadband adoption is the initial cost of the broadband service and consumer or end-user equipment.  Proposed projects that lower the upfront cost to end-users -- whether individual consumers, retail businesses or public safety entities -- will stimulate demand and, ultimately, create jobs.  These projects, including those that subsidize upfront costs borne directly by end-users, should have priority in funding, as they directly increase the adoption rate of broadband in targeted markets. 

8.
What specific information should the broadband map contain, and should the map provide different types of information to different users (e.g., consumers versus governmental entities)?

For each census tract, the broadband maps must accurately identify (i) each fixed and mobile broadband technology available (including speeds offered and pricing and, for mobile broadband, the percentage of the area in which mobile service is available and the percentage of the country to which mobile subscribers in that area may roam), (ii) the number of households, and (iii) the number of households that have subscribed to each technology (including take rates for each service or speed tier).  Service provider competitive data should be protected from public disclosure.  Ultimately, such maps should also identify the presence of broadband stimulus funded projects.  

9c.
What showing should be necessary to demonstrate that the proposal would not have been implemented without Federal assistance?  

The statute is unequivocal in requiring applicants to demonstrate that their projects would not have been implemented during the grant period absent federal funding.  The agencies should require each applicant to provide a clear explanation about the schedule for implementing its proposal, and why stimulus funding (as opposed to other sources of funding) is required to implement the proposal consistent with that schedule.  Failed attempts to attract private financing due to the meltdown of the public and private financial markets would be a relevant factor in making such a showing.  

10b.  
What elements should be included in the application to ensure the projects can be completed within two (2  years)?

The suitability of satellite projects for funding under the Act is not news either to Congress or to the agencies.  The conference report demonstrates beyond peradventure that Congress intended “satellite carriers” to receive funds.
  Agency officials have eloquently acknowledged that “particularly in some of the unserved areas that [satellite-based rural broadband providers] will be a very attractive sort of application.”
  

SIA notes that the overall infrastructure costs for satellite-related projects tend to be up-front and fixed, reflecting the process of constructing a spacecraft, in contrast to the incremental infrastructure outlays possible for terrestrial build-outs.  To the extent that BTOP finances broadband infrastructure itself, SIA encourages NTIA to consider both the major upfront investment needed for satellite construction as well as the time required to complete construction and launch the spacecraft.  Satellites can take more than two years to design, construct, and launch.  NTIA should be careful not to interpret the two-year substantial completion requirement so as to thwart Congress’ intent to include satellite carriers as promising recipients of BTOP support.  Should NTIA decide to develop more specific guidance, SIA recommends close consultations with the Federal Communication Commission, the expert agency on monitoring satellite construction projects.

13a.
For purposes of the BTOP, how should NTIA, in consultation with the FCC, define the terms “unserved area” and “underserved area”?
SIA urges NTIA to recognize fixed and mobile broadband as distinct services and that the same area may be “served” by mobile broadband but “unserved” by fixed broadband, or vice versa.  Each project should be judged against the availability of the type of service proposed.  Definitions that focus on broadband adoption necessarily will further the Congressional mandate to increase subscribership, affordability and service to the greatest number of Americans.  Specifically, the broadband adoption rate in a given area usefully captures both service availability and price in a single metric, and will allow NTIA to prioritize which parts of the nation are in greatest need of broadband stimulus funds.  In this regard, SIA recommends that, as a starting point, those areas in which the adoption rate is in the lowest one-third of the nation should be considered “unserved.”  Those areas in which the adoption rate is in the middle one-third of the nation should be considered “underserved.”  The necessary data is readily available as the FCC has been collecting such data through its Form 477 process.  

Simply counting the number of service providers in a particular area is a less meaningful way of determining whether an area is “unserved” or “underserved.”  Because satellite broadband providers can in theory serve virtually any part of the nation, it would lead to the absurd conclusion that there are no “unserved areas” in the nation – a conclusion that would defeat Congress’s intent in passing ARRA.  Moreover, unlike the use of broadband adoption rates as the relevant metric, a simple provider-count would not provide any indication of whether services are affordable in a given area. To the extent that broadband adoption data do not accurately represent commercial offerings actually available to certain individual end-users, SIA notes that NTIA may want to offer an additional mechanism for individual consumers to identify themselves as being unserved or underserved, subject to timely government verification.
 13b.
How should the BTOP define broadband service?  

SIA believes that the term "broadband" may appropriately be defined differently to accommodate the need to facilitate both fixed and mobile applications, and recognizing that fixed applications typically support higher data rates, while mobile applications provide the important benefit of mobility. While higher data rates generally should be preferred over lower data rates, SIA urges that NTIA and RUS not adopt unrealistically high speed thresholds, or arbitrary symmetric speed requirements. In establishing any speed requirements, we also urge that NTIA and RUS consider the impact of those requirements on customer choice, delivery cost, cost-effective deployment to areas most in need of access, and other important features such as wide area coverage, mobility, and speed of deployment that may be far more important to end users. Setting unrealistic thresholds would serve neither the intent of Congress nor needs of the consumers, community anchor institutions, public safety, and other groups that BTOP is intended to benefit.

RUS Questions

1. What are the most effective ways RUS could offer broadband funds to ensure that rural residents that lack access to broadband will receive it?

RUS’ program must be consistent with the goals, objectives and application process adopted by the NTIA.  The focus, however, should be on sustainable projects that can serve rural and remote markets.  Regulations under other RUS programs inadvertently have precluded nationwide or multi-state projects, effectively eliminating a technology-neutral implementation of the programs and denying the rural public of the considerable benefits of satellite technology.  Specifically, one loan per market limitations or rules that disqualify services capable of serving both rural and urban markets have the effect of precluding the eligibility of satellite providers.   A community-by-community approach eliminates the type of technology platform that, to date, has been the only-large scale economic solution for highly rural areas.  Satellite broadband addresses numerous, if not all, rural needs with a single deployment.  RUS must not be bound by its prior regulations and should adopt the letter and spirit of Congress’ technology neutral mandate.  
The Satellite Industry Association appreciates the opportunity to contribute its members’ views on this important discussion of national broadband policy and remains committed to serving Americans throughout the country with essential connectivity for their broadband requirements.
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Respectfully Submitted,

Patricia Cooper

President, Satellite Industry Association
1730 M Street, NW Suite 600

Washington, DC 20036
� "American Recovery and Reinvestment Act of 2009 Broadband Initiatives; Joint Request for Information; Docket No. 090309298-9299-01," 74 Fed. Reg. 47 (Mar. 12, 2009), pp 10716-10721) ("RFI").


� SIA Executive Members include: Arrowhead Global Solutions Inc.; Artel Inc.; The Boeing Company; DataPath, Inc.; The DIRECTV Group; Hughes Network Systems LLC; ICO Global Communications; Integral Systems, Inc.; Intelsat, Ltd.; Iridium Satellite LLC; Lockheed Martin Corp.; Loral Space & Communications Inc.; Northrop Grumman Corporation; SES Americom, Inc.; SkyTerra; and TerreStar Networks Inc.   Associate Members include: ATK Inc.; Comtech EF Data Corp.; DRS Technologies, Inc.; EchoStar Satellite LLC; EMC Inc.; Eutelsat Inc.; iDirect Government Technologies, Inc.; Inmarsat Inc.; Marshall Communications Corp.; Panasonic Avionics Corporation; Spacecom Ltd.; Stratos Global Corp; SWE-DISH Space Corp; Telesat; ViaSat, Inc.; and WildBlue Communications, Inc.  Additional information about SIA can be found at http://� HYPERLINK "http://www.sia.org/" \o "http://www.sia.org/" �www.sia.org�.  


� Individual SIA members may file separately in this proceeding to provide additional corporate views to the record. 


� American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009) ("ARRA").





� H.R. Rep. No. 111-16, at 775 (2009) (Conf. Rep.) (“It is the intent of the Conferees that, consistent with the public interest and purposes of this section, as many entities as possible be eligible to apply for a competitive grant, including . . . satellite carriers . . . .”).  Rep. Rick Boucher, Chairman of the House Subcommittee on Communications, Technology, and the Internet, also recently noted that “[t]he agencies should truly consider all technologies, including wireline, wireless, satellite, and point-to-point microwave, as appropriate for the terrain, size of the population to be served and other location specific factors." (emphasis added)  Oversight of the American Recovery and Reinvestment Act: Broadband, 111th Cong. 3 (2009) (statement of Rep. Boucher, Chairman, House Subcomm. on Communications, Technology, and the Internet).


� Transcript, Public Meeting of NTIA’s Broadband Technology Opportunities Program, at 45 (Mar. 10, 2009), available at http://www.ntia.doc.gov/broadbandgrants/090310/transcript_090310.txt.
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