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The Native American Broadband Association (“NABA”) was created in July 2009 by Native Americans to help educate Native Americans and tribes about broadband and to increase broadband accessibility and adoption on Tribal lands. NABA has worked closed with a variety of tribes, tribal groups and with the USDA’s Rural Utility Service,  the Commerce Department’s National Telecommunications and Information Administration, the Federal Communications Commission and the White House to help bring broadband service to tribes. 

We applaud RUS and NTIA’s efforts to reach out to tribes and Native Americans on this issue. We appreciate this opportunity to respond to their Joint Request for Information on the second round NOFA.

Tribal Priority:

The most important information request for tribes is set forth in section II.A.3. which states:

II. Policy Issues Addressed in the NOFA 

A. Funding Priorities and Objectives. 
3. Targeted Populations. Should RUS and NTIA allocate a portion of the remaining funds to specific population groups? For example, should the agencies revise elements of the BIP and BTOP programs to ensure that tribal entities, or entities proposing to serve tribal lands, have sufficient resources to provide these historically unserved and underserved areas with access to broadband service? … In what ways would this type of targeted allocation of funding resources best be accomplished under the statutory requirements of each program? 

Broadband is vital to tribes for:

1. Tribal government services
2. Maintaining and enriching tribal culture and identity

3. Economic development

4. Education

5. Health

Tribes are unlike other applicants in that they are quasi-sovereign nations and recognized as such by the U.S. Supreme Court and the laws of the United States. Tribes are fiercely proud of this sovereignty that their ancestors fought and died for, but with this sovereignty come problems and severe disadvantages as to the BIP and BTOP programs as implemented in the first round NOFA. 
Under these programs tribes start anywhere from 25 to 40 points down in the 100 points award program created in the first round. For example, tribes cannot mortgage their lands to get third party loans. Most tribes do not have enough members living on the reservation to get extra points for the number of people served. Tribal projects are also often substantially more expensive, because of lack infrastructure needed for the projects such as electricity, paved roads and even plain old telephone service (“POTS”).

A simple tribal run option
Tribes have shown that when they run their own telecommunication services, they run at a lower cost to the customer, their tribal members, and have a greater penetration rate. There are several reasons why this is so:

· Tribes know their members and their needs

· Tribal leaders wants to connect to their members

· Tribal telecom companies are totally focused on the reservation

· Non-tribal telecom companies have high overhead and see reservations as high-cost low-profit areas and hence the last area to be served 
Taking all of these reasons into account, RUS and NTIA could simply set up a separate option for tribes that are applying to provide broadband services on their own tribal lands. As the National Congress of American Indians and Native Public Media have written in their comments to the FCC:
No critical infrastructure has come to Tribal Lands without significant federal involvement, investment, and regulatory oversight. Terrain, poverty, distance and historic periods of failed federal policies towards Native peoples and their lands have created a modem atmosphere that requires special economic regulatory creativeness.
Providing tribes a tribal option will result in more broadband services covering a larger area at lower cost. 

Increased points

Another option would be to simply increase the number of points for tribal applicants. The agencies could simply give applicants that predominantly serve tribal lands an extra 30 points. In the Stimulus Act Congress directed that the agencies accord attention specifically to those applicants “that are socially and economically disadvantaged small business concern as defined under section 8(a) of the Small Business Act (15 U.S.C. 637)”.  This definition of “SDBs” also includes tribes.  In providing additional scoring points to SDBs, the agencies address four problems.  
First, the extra points compensate tribes for the inherent inequities of the application process as applied to tribes (where many commentators have noted numerous instances where incumbent telecom providers, for example, enjoy a substantial advantage over entities such as SDBs in the application process).  
Second, the added scoring will help to ensure that tribes will in fact realize a meaningful degree of success in the application process, just as Congress envisioned.  

Third, tribes as SDBs by their very definition represent a class of applicant most in need of government support and encouragement.  SDBs lack the resources of larger, better capitalized applicants.  In many instances SDBs also face challenges unique among all applicants (for example, tribal applicants are providing broadband to some of the hardest to serve, most disadvantaged areas of the United States).  
Fourth, the consideration accorded SDBs in the first round application process is both ambiguous in its application and insufficient in magnitude, the result of which is to provide SDBs with the level of support appropriate for this special, protected class of applicant.
In the first round the application process ruled favored the rich getting richer; in this case those rich in broadband already. As noted in the RFI:

The Recovery Act establishes five statutory purposes: to preserve and create jobs and promote economic recovery; to assist those most impacted by the recession; to provide investments needed to increase economic efficiency by spurring technological advances in science and health; to invest in transportation, environmental protection, and other infrastructure that will provide long-term economic benefits; and to stabilize state and local government budgets.

Providing a tribal option helps to fulfill these purposes:
to preserve and create jobs and promote economic recovery; - Reservations have some of the highest unemployment rates in the nation, so investing here will create more jobs, both during the construction phase and for ongoing operations and maintenance.
to assist those most impacted by the recession; - in the most recent boom economic benefits were only slowly trickling down to tribes, now that we are in a severe recession tribal areas are some of the most impacted and most in need of a stimulus
to provide investments needed to increase economic efficiency by spurring technological advances in science and health - the Indian Health Service has been a leader in creating electronic medical records, funding to bring broadband and the resulting telemedicine and tele-education here in the U.S. on Indian reservation will result in advances that can be used all over the world
to invest in transportation, environmental protection, and other infrastructure that will provide long-term economic benefits - stimulus funds should be directed to those projects that the private sector wasn’t planning on doing anyway. As pointed out by NCAI/NPM above federal funds are needed for these projects to be initiated, but once initiated the NPM study shows that Native use broadband even more than the non-Native population.  By bringing broadband to reservations the entire country is helped by the filling in of the holes on the broadband coverage map, which will result in bringing people back to the reservation and the surround rural areas
to stabilize state and local government budgets - tribal governments are also under severe strain in this recession and these broadband funds can help to stabilize them also. 
Remote

For even 30 points however to put tribes on equal footing the definition of remote needs to be changed so that the remoteness is defined not by distance from a town by the availability of things such as electricity, phones, paved water and water supplies. 
Sustainability 

Sustainability should also be defined on tribal land as not profitability, but simple survivability. Will the tribe, private foundation, government funding or other mechanisms beside simply subscriber revenues be sufficient so that in 10 years, or more appropriately, the next five years that the broadband services are more likely than not to continue to operate. Tribes as sovereign nations need broadband to succeed in the 21st Century. The Navaho Nation and other tribes have shown that they will make the commitment and funds available to make sure that the broadband services are provided at affordable prices even if a “profit” as defined under GAAP is not earned.
Outreach

The original set of workshops did not reach most tribes and tribes most in need of broadband service, i.e. those with no service and especially those with limited phone service were the least likely to have attended these workshops. In addition tribes are much more likely to attend an event hosted by other Native Americans. 

NABA supports the idea of having a series of webinars jointly sponsored by NCAI and the agencies. NABA also is hosting a conference at Oklahoma University in the heart of Indian Country and strongly encourages the agencies as part of their outreach effort to participate in all aspects of this conference. 
NABA wants to make the BTOP and BIP programs successful with a fair chance for any tribe to get broadband funding. 
Applications to serve tribal lands
The applications for funding should have a checkbox to indicate whether the applicant is proposing to serve any tribal lands. If this box is checked then the applicant should identify all tribes proposed to be served. For each tribe the applicant should attach a letter of consent and support from the tribe or an explanation of how they can serve the tribal area without the tribe’s consent. Lack of support would not necessarily rule out an applicant such as where only some of the tribes proposed to be served by a satellite service, support the applicant, but if the service requires that physical equipment and/or lines be placed on the tribal lands then funding should only be provided if the tribe consents and supports the applicant. 
Population and area served
In the first NOFA points were awarded for the number of people potentially served by the application. As mentioned above if these people were likely to be served through private fund in the next few years then the public money was simply a gift and not a stimulus. The rules should look at the potential stimulus including the total area served. Points should be given for each square mile of land newly provided with broadband service. Bringing broadband to these areas will open them up for further economic activity, while simply improving broadband in areas that already have this service will not have as great an impact. 
NCAI comments
NABA has worked with NCAI in developing their resolution on the first round NOFA and fully supports PSP-09-26 which is also attached. 
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