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Utopian Wireless Corporation (“Utopian”) submits these comments in response to the Request for Information (“RFI”)
 by the National Telecommunications and Information Administration of the U.S. Department of Commerce (“NTIA”) and the Rural Utilities Service of the U.S. Department of Agriculture (“RUS”) seeking comments on how to implement the second funding round (“Round 2”) of Section 6001of the American Recovery and Reinvestment Act of 2009 (“ARRA”).
  Utopian applauds NTIA and RUS for their initiative in condensing the proposed second and third rounds of funding for broadband programs, and requesting public comment on the same in an efficient and expeditious manner. 


NTIA and RUS have taken up an admirable cause, the successful execution of which will help to streamline the grant/loan program to allocate much needed funding for broadband projects to areas where such funding will aid in economic, educational and community development.  To efficiently allocate the remaining funds appropriated for Round 2 of the Broadband Technology Opportunities Program (“BTOP”) and Broadband Initiatives Program (“BIP”), the agencies must create an application process that is more accessible to applicants who can provide critical services in underserved and unserved communities, while simultaneously adhering to a standard of accountability that will ensure the American people a sound return on the investment they are making in our country’s communications infrastructure.  To that end, Utopian offers NTIA and RUS the following recommendations, as expanded below, regarding certain questions asked in the RFI:  (1) streamline the application process through smaller, quicker steps; (2) maintain census blocks as the method for defining proposed funded service areas (“PSAs”) but allow applicants to apply for a waiver if necessary; (3) grant applications based on cost effectiveness and broadband need of the area and refrain from favoring incumbent businesses, public-private partnerships or middle mile, targeted population, or targeted area applications; (4) allow federal contractors and staff only to review the applications; (5) eliminate the definition of remote and refine the definition of broadband to support an accountable and accurate development of actual (not merely advertised) high-speed services in underserved and unserved areas; (6) allow applicants an opportunity to rebut claims made by incumbent providers during the public notice phase of the application process; and (7) launch a website database to allow members of the public to register the broadband options available at their address.
I. Introduction


Utopian is a fourth generation wireless broadband (“4G”) service provider founded in 2006 on the premise of bringing 4G access to unserved and underserved areas throughout the nation.  Utopian began with a belief in the overarching value of ubiquitous connection to the Internet, wherein all communities can connect to share ideas, expand job opportunities, stimulate work relationships, spread knowledge, and foster friendships.  Having observed that other service providers tend to focus solely on densely populated areas where the opportunity for big profits is greater, Utopian is dedicated to serving smaller communities where residents lack broadband options.  


To this end, Utopian has acquired licensed and leased (pursuant to Federal Communications Commission (“FCC”) 30 year long term de facto lease agreements) spectrum rights in the FCC licensed 2.5GHz spectrum covering hundreds of unserved and underserved markets throughout the United States.  As the lessee of educational spectrum, Utopian has partnered with local public and private K-12 schools, institutions of higher learning, and non-profit organizations in these markets, and has committed to providing these local educational and non-profit entities free services on its network.  Utopian participated in NTIA’s and RUS’s first funding round (“Round 1”) in an effort to bring services to rural and underserved areas covered by our spectrum rights.  We are excited by the prospect of the federal government assisting our cause through the BTOP and BIP programs, particularly given the current economic climate.
II. Discussion
A. The Application and Review Process
1. Streamlining the Applications through Smaller, Quicker Steps

In the RFI, RUS and NTIA tentatively conclude that the application process should be streamlined. Having participated in Round 1, Utopian agrees that the first application process was burdensome. Much of the Round 1 difficulty resulted and continues to result from system overload.   The two-step process promoted this overload since all applications needed to be reviewed in the extensive first step. Utopian therefore proposes that it would be more efficient for Round 2 to consist of smaller, quicker steps that eliminate defective applications along the way.  



In addition to the time burden of the two-step process, applicants were also adversely affected by the freeze in private funding pending the results of Round 1.  Since the announcement of the funding availability, private investors have found it unwise to invest in new or expanding wireless broadband companies until they learned which of these companies seemed likely to gain the advantage of federal funding.  The anticipation of the Round 1 results has therefore had the unintended effect of stunting growth in the wireless broadband industry.  Consequently, another benefit to implementing a multistep system, which includes announcements of applications surviving each step in Round 2, is that third party funding sources can increasingly concentrate their scrutiny and resources on the remaining applicants after each step. This will facilitate the private investment needed to promote economic recovery.

The agencies could, for example, implement a process whereby Step One could be broken into three steps.  First, applicants would need to successfully demonstrate that their PSA is unserved or underserved (Step 1A).  This step would involve the public notice opportunity for incumbent providers to petition the PSAs along with an opportunity for applicants to rebut the incumbent claims (as explained further below).  After reviewing the PSA maps, the incumbent claims, and the applicant rebuttals, the agencies would put out a public announcement of the applications that truly cover unserved or underserved areas, and hence pass Step 1A.   These applicants would then be asked to provide budget and infrastructure information (Step 1B).  In Step 1B the agencies could review this information and determine which applications propose to provide actual broadband speeds at the most cost effective prices. Another public announcement would be made of the applicants that passed Step 1B.  These applicants would then be asked to provide detailed information on how they intended to serve local public safety, educational, and public interest entities (Step 1C).  Step 1C would consist of the agencies reviewing this information and seeking guidance from the states.  Applicants that passed Step 1C would move on to Step Two-- the same Step Two announced in the original Notice of Proposed Rulemaking (“NOFA”).    
2. Consortiums and Public-Private Partnerships Should be Required to Submit Information for all Entities
Public-private partnerships should be required to submit information for all entities in the partnership and should not receive the benefit of preferential treatment for review purposes. This is because such projects have faced substantial hurdles in the past and have often proven to be of little benefit to consumers and municipalities alike. One noteworthy example of the historic lack of success by public-private telecom initiatives can be seen in the joint venture by the City of Philadelphia and Earthlink to provide Wi-Fi connectivity for urban residents of the city. Not only was this project beset by numerous financial and logistical challenges, it proved to be both unpopular and unprofitable, and was ultimately abandoned. Similar public-private initiatives met similar fates; noteworthy examples can be found in San Francisco and New Orleans. Indeed, the history of such public-private telecom companies not only suggests that similar projects looking to find funding through the BTOP program should not only be denied preferential treatment; they should perhaps be subject to additional scrutiny. 
3. Specification of Service Areas:  Census Blocks Should Continue to Be Used but Applicants Should be Granted Waiver for Good Cause Shown

Census blocks, as the basis of all Census Bureau demographic data, are the best choice as a unit of coverage.  However the requirement that each census block be 100% covered is overly burdensome, particularly to applicants deploying wireless, given the sheer number of census blocks and in the case of wireless systems particularly, complexity of wireless coverage plots.  Applicants should therefore be granted a waiver for good cause shown for not being able to cover entire census blocks where it can be shown that it is not cost effective to do so or that it is not technically possible, among other reasons.  

4. Relationship between BIP and BTOP:  Agencies Should Favor Loans Unless Projects Are Unsustainable Without Grants

The current system that favors loans is in the best interest of the policies behind the ARRA, which represents a reinvestment into the American economy. The American taxpayer has a right to expect that these funds will get paid back where possible.  Grants should therefore only be given when a sustainable business case cannot be made with loans. 
5. NTIA Expert Review Process Should be Conducted by Federal Contractors and Staff
As the process of reviewing applications from Round 1 applicants has taken considerably longer than originally projected it has become evident that the NTIA reliance on volunteer reviewers may be a factor contributing to this delay. Therefore, Utopian suggests that NTIA and RUS rely strictly on professional paid reviewers, comprised either of existing staff or outside contractors, for the analysis of Round 2 applications. Although there may be a cost component to this element of the Round 2 review, the additional administrative cost will likely be offset by the substantial need to allocate stimulus dollars to the most worthy applicants in the most efficient and expeditious manner possible. This is in keeping with the stated program goals of stimulating the economy through the development of broadband infrastructure and will serve to reward the most technically proficient and business-savvy applicants – which are the same parties most likely to utilize the funds to create the most economic development over time.
B. Policy Issues Addressed in the NOFA
1. Funding Priorities and Objectives:  The Agencies Should Favor the Most Cost Effective Projects for Areas that Need Broadband the Most

RUS and NTIA propose favoring middle mile applications, applications serving targeted areas based on economic development, and applications to serve targeted populations.  Utopian disagrees with this approach. No particular type of application should be favored over another – rather, the application that proposes the most efficient and cost effective approach to bringing broadband to unserved and underserved areas should be given priority.  If a middle mile application is the only way to get broadband to an unserved or underserved area, then it should be considered.  However, if a last mile application for the same area proposes to develop a cost effective and technologically superior alternative, that application should be seriously considered for funding.  
2. Program Definitions:  Refine Broadband to Account for Actual Speeds; Eliminate Definition of “Remote Area”

In defining broadband, RUS and NTIA focused heavily on advertised speeds.  Advertised speeds do not accurately and precisely reflect the speeds end users experience in many cases.  Utopian urges the agencies to instead define broadband by actual speeds as averaged across the PSA.  In order to be eligible to receive tax payer dollars, applicants must commit to providing certain actual speeds and demonstrate that their PSA is currently not receiving actual broadband speeds, as defined by the NOFA.   


The definition of a “remote area” is confusing and restrictive.  As noted in the RFI, interested parties found the definition “overly restrictive, thereby eliminating too many areas that were not 50 miles or more from a non-rural area but were nonetheless a fair distance away and unserved.”
  The definition should be eliminated as should the category of remote application.
3. Public Notice of Service Areas:  Allow Applicants an Opportunity to Rebut

For Round 2, applicants should be given an opportunity to respond to and rebut information provided by incumbent broadband providers.  In particular, NTIA and RUS should accept as superior data local resident surveys and actual data transmission speed test results in the PSA.  State Broadband programs should not be dispositive to the extent such programs rely on unverified coverage data supplied by incumbent operators.
4. Cost Effectiveness:  Cost Should be Used to Differentiate Applications, but Quality of Service Should Also be Considered

Cost effectiveness should primarily be used to differentiate applications competing to serve the same area, and should be technology agnostic. The plan that can bring broadband service—however that is defined for Round 2—to unserved and underserved households and businesses at the lowest cost per capita should be selected so long as technologically sound.  As one of the goals of the ARRA is to increase economic efficiency, less efficient technologies (in terms of cost per new address served) should not be subsidized in this program.  That being said, the least costly alternative may be inferior and thus quality of services and technology proposed must be considered.


In determining cost effectiveness, the cost should be modified to minimize the economy of scale advantage of large companies over small companies.  In the interest of stimulating competition and the economy in general, the general cost advantages of a large company over a small company should not be taken into consideration so long as the business case for a proposal shows it is sustainable.    
5. Other Changes: NTIA and RUS should Consider Launching a Website Database to Survey Current Broadband Availability

In the very short term, the agencies should launch a website database and associated public outreach program to encourage members of the public to register the broadband options available at their address, along with a speed test of their current service.  The website should also allow participants to register whether they are a private residence, business, or anchor institution.  The resulting database should be made publicly available for determining areas of need and for verifying or refuting applicant and incumbent claims.  Ultimately it should be used as the basis for the national broadband map.
III. Conclusion


For the foregoing reasons, Utopian urges the agencies to adopt the proposals suggested in these comments. 
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