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Executive Summary

As a provider of broadband service to rural communities, Suddenlink supports the primary objective of the Rural Utilities Service’s Broadband Initiative Program and the National Telecommunications and Information Administration’s Broadband Technology Opportunity Program to support deployment of broadband facilities and services to unserved and underserved areas.   The Agencies’ diligent efforts to complete the first round of funding and expeditiously begin the second funding round are commendable.  In response to the Agencies’ recent request for comments concerning potential revisions to funding rules for the second round of funding, Suddenlink provides the following comments.   
Suddenlink recommends two specific and narrowly targeted revisions to the Programs’ rules for the next funding round.  These changes, if implemented, would increase the potential applicant pool, and ensure the long-term success of the projects funded under the Program.  Specifically, Suddenlink recommends that in the next Notice of Funds Availability, the Agencies should: (1) modify the existing rule prohibiting the sale or lease of funded facilities within ten years of funding, by reducing the prohibition period to a shorter timeframe, incorporating a de minimis exemption, and adopting a clear legal standard the Agencies would use to review proposed sales or transfers; and, (2) eliminate the requirement to provide pro forma financial projections for those applicants that can produce historic operations data from existing network operations. 
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COMMENTS OF 
CEQUEL COMMUNICATIONS, LLC D/B/A SUDDENLINK COMMUNICATIONS

Cequel Communications, LLC d/b/a Suddenlink Communications (“Suddenlink”) hereby submits these comments in the above-referenced proceeding.  A leading broadband service provider in  so-called “Tier 2” markets and in many rural communities, Suddenlink serves approximately 1.3 million cable television, more than 735,000 cable modem service, and approximately 260,000 voice service subscribers in Arkansas, Louisiana, Texas, North Carolina, West Virginia and a number of other states.  
As a provider of broadband service to rural communities, Suddenlink supports the primary objective of the Rural Utilities Service’s (“RUS”) Broadband Initiative Program and the National Telecommunications and Information Administration’s (“NTIA”) Broadband Technology Opportunity Program (collectively, “the Program(s)”) to support deployment of broadband facilities and services to unserved and underserved areas.   Indeed, Suddenlink applauds both the RUS and the NTIA for their efforts to direct funding to broadband facilities and services in unserved areas.  The Agencies’ diligent efforts to complete the first round of funding and expeditiously begin the second funding round are commendable.  In response to the Agencies’ recent request for comments concerning potential revisions to funding rules for the second round of funding, Suddenlink provides the following comments.   
Suddenlink recommends two specific and narrowly targeted revisions to the Programs’ rules for the next funding round.  These changes, if implemented, would increase the potential applicant pool, and ensure the long-term success of the projects funded under the Program.  Specifically, Suddenlink recommends that in the next Notice of Funds Availability, the Agencies should: (1) modify the existing rule prohibiting the sale or lease of funded facilities within ten years of funding, by reducing the prohibition period to a shorter timeframe, incorporating a de minimis exemption, and adopting a clear legal standard the Agencies would use to review proposed sales or transfers; and, (2) eliminate the requirement to provide pro forma financial projections for those applicants that can produce historic operations data from existing network operations. 

[bookmark: _Toc247363136]I.	Eliminate NOFA Rule Prohibiting Sale or Lease of Facilities and Replace With Reasonable Transfer of Control Oversight and Approval Process

[bookmark: OLE_LINK3][bookmark: OLE_LINK4]The current Notice of Funds Availability (“NOFA”) prohibits the sale or lease of any portion of broadband facilities funded under the Program for the life of such facilities, except under narrow circumstances.  NOFA at 78, lines 1732-33.  A sale or lease is permissible only if the Agencies approve the sale or lease after finding: (a) “adequate” consideration; (b) that the purchaser or lessee has agreed to “fulfill terms and conditions relating to the project” after such sale or lease; and, either (c)(i) that the sale or lease is set forth in the original application and is part of the applicant’s proposal for funds; or, (c)(ii) that the Agencies have decided to waive the prohibition for any sale or lease that occurs after the tenth year from the date of issuance of the grant or loan.  Id. at 78, lines 1733-38.  
Thus, except where the applicant discloses the planned sale or lease in its application, the rule effectively places a ten-year moratorium on the sale or lease of any Program funded facilities.  Although not expressly stated, the rationale for this prohibition is evident.  The rule is intended to limit “unjust enrichment” – whereby speculators obtain grants or loans to build facilities with the intent to sell, or “flip,” those facilities to another entity that would operate the network over the long term.  
Although that rationale is legitimate, the rule goes far beyond a conventional unjust enrichment regulation, and is instead overly restrictive and counter-productive.  The prohibition on any sale or lease prior to the tenth anniversary of the funding award has likely reduced the number of qualified applicants because it: (1) reduces incentives for awardees to make capital investments in funded facilities, and (2) will result in some existing broadband networks being “contaminated” – i.e., non-transferrable – because of the receipt of Program funds used to construct a relatively small portion of the applicant’s entire network.  
Applicants to the BTOP program are required to provide matching funds of at least twenty percent of the project’s eligible costs.  Those funds may come from the applicant’s internal reserves, or more likely, from outside capital sources.  However, private capital investors frequently condition their capital investments on the ability to liquidate their investment in a relatively short period of time; and in almost all cases, substantially less than ten years.[footnoteRef:1]  For that reason, outside capital will be less likely to flow into networks that are encumbered by the ten year sale or lease prohibition, and applicants for the next round of funding may have difficulties raising the twenty percent matching funds for projects under the BTOP program.   [1:  See, e.g., Letter from Ray J. Hernandez, Managing Director, Investment Banking, JANCO Partners, Inc., to Ms. Anna Gomez, Assistant Secretary, NTIA (dated July 29, 2009) (asserting that financial investors generally seek to liquidate their investments within five to seven years).] 

In addition to reducing incentives for “seed” capital investors, the ten year prohibition also has the effect of improperly restricting network operators from achieving operational efficiencies, and/or cost savings, via the sale or lease of funded facilities.  Cable operators are the largest providers of broadband service in the United States, and transactions involving the sale or transfer of cable systems occur on a relatively frequent basis.  These transactions occur for a variety of reasons, but the driving force is often an effort to obtain operating efficiencies.  For example, broadband networks owned by cable operators are sometimes traded or sold to other cable operators who have networks in adjacent areas.  As the FCC has recognized,[footnoteRef:2] by building “clusters” of broadband cable systems, operators can obtain significant efficiencies by consolidating equipment, hardware, and human resources needed to operate these networks.  This, in turn, presents an opportunity for operators to deploy new service offerings.   [2:   See, e.g., In the Matter of The Commission's Cable Horizontal and Vertical Ownership Limits, Fourth Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Rcd. 2134 at ¶ 82 (2007).  ] 

But these types of efficiencies cannot be obtained by those operators whose networks include facilities funded under the Program.  Instead, the ten year prohibition will act as a per se prohibition on any potential transactions that may provide opportunities for cost savings and operational efficiencies through the sale or lease of facilities to other network operators. 
The potential ill effects of this rule are particularly troubling for cable operators that may apply for funding to extend their existing network into unserved areas.  Such projects, often referred to as “line extensions,” involve the extension of existing fiber and coax lines in an existing operational network to unserved, typically rural, areas.  Because the cable operator has already invested private capital in the deployment and operation of all other parts of the network (i.e., electronics, headend equipment, hardware and fiber), a line extension project is a relatively inexpensive way to extend broadband services to unserved or underserved areas.
Once the line extension project is completed, the extended lines are integrated into the entire operational network, and are therefore indistinguishable from the prior existing network. Because line extension projects cannot be segregated from the existing network, as a practical matter, the ten-year sale prohibition extends by implication to the entire existing broadband network.  Therefore, the prohibition as currently structured does not serve the fundamental purpose of the rule (to prohibit unjust enrichment), but instead unduly burdens existing networks, most of which were built with private capital.  As a result, potential applicants may be reluctant to apply for Program funds.  To remedy these problems, Suddenlink proposes that the Agencies take the following actions.
First, the time frame during which a sale or lease limitation would apply should be reduced by a significant period.  A substantially shorter period would be both adequate to ensure that no unjust enrichment will occur, and consistent with the liquidation cycle of financial investments.  For example, the FCC has adopted a five-year transfer limitation for wireless licenses awarded to “designated entities,”[footnoteRef:3] and Congress previously adopted (but later repealed) a three-year holding period for cable system franchises.[footnoteRef:4] [3:   See 47 C.F.R. § 1.2111(b).  ]  [4:   The cable franchise “anti-trafficking” restriction found in 47 U.S.C. § 537 was adopted by Congress in 1992 and repealed four years later in the Telecommunications Act of 1996.  ] 

Second, the Agencies should adopt a “de minimis” exemption to the general prohibition on sales or leases for a certain period of time, such that in those transactions where the broadband facilities constructed with Program funds constitutes less than ten percent (10%) of the total investment in broadband facilities of that network, or system, the planned sale or lease is categorically exempt from the general prohibition.  Such an exemption would eliminate the problem of cable systems being “contaminated” by the receipt of Program funds, and would remove a potential barrier to transactions that would yield operational efficiencies without leading to any unjust enrichment.  Such a rule is consistent with the approach followed by the FCC, which permitted cable system franchise transfers held for less than three years in situations where multiple franchises were being transferred and more than two-thirds of those franchises were held for three or more years.[footnoteRef:5] [5:   See, e.g., Application of H.C. Crown Corp., Memorandum Opinion and Order, 10 FCC Rcd. 1611 at ¶ 4 (1994) (“the Commission determined that waiver applications will be looked upon favorably if two-thirds or more of the MSO’s subscribers are served by systems owned for three years or more, and if the MSO transfers several systems in a single transaction in which two-thirds of the subscribers of the systems being transferred are served by systems the MSO owned for three or more years.”).  ] 

Third, for all transactions (even those that may arise within the period where transactions are presumptively prohibited), the Agencies should adopt a clear legal standard for the Agencies to review transactions involving funded facilities.  The FCC’s waiver standards provide a useful framework.  Specifically, the FCC has wide discretion to grant a waiver of its rules if: (i) the underlying purpose of the rule would not be served or would be frustrated and grant of the waiver would be in the public interest; or (ii) in unique or unusual circumstances, application of the rule would be inequitable, unduly burdensome or contrary to the public interest.[footnoteRef:6]  Consistent with these principles, the Agencies should permit the sale or lease of funded facilities and waive the prohibition upon a showing that such sale or lease: (i) does not result in unjust enrichment, and is in the public interest, or (ii) in unique or unusual circumstances (such as financial distress), the application of the prohibition would be inequitable, or unduly burdensome.   [6:   47 C.F.R. § 1.925(b)(3).  ] 


[bookmark: _Toc247363137]II.	Eliminate NOFA Rule Mandating the Submission of Five Year (Pro Forma) Financial Projections For Applicants Who Are Already Providing Service 

Another component of the current NOFA standards that should be modified is the requirement to provide a pro forma financial analysis within the application.  NOFA at 46, lines 1001-06.  The pro forma financial analysis must include a variety of information, including “annual financial projections including balance sheets, income statements, and cash flow statements and supporting assumptions for a five-year forecast periods as applicable; and a list of committed sources of capital funding.”  Id. at lines 1003-06.  The apparent purpose of this requirement is to provide the Agencies some evidence, albeit speculative, that a proposed funded project is “sustainable.”  
While it is, of course, appropriate to seek information concerning the sustainability of projects under the program, the practical utility of pro forma financial projections for such purposes is limited.  Forward looking financial statements, like those required of applicants under the Programs, are necessarily limited in probative value because they rely upon assumptions, speculation, and theories of future actions or inactions.  These projections can not account for variations in the markets for labor, equipment and other necessary inputs to build broadband networks.  Moreover, because there is no process in place to compare actual results with pro forma financials, applicants may submit unrealistic projections in order to secure Program funds.  In contrast, historic data derived from existing network operators, which demonstrates the sustainability of prior, similar projects, is far more valuable.  Historic data will assist the Agencies by providing information that accurately reflects the actual costs of building broadband networks.  
Another problem with the requirement for pro forma projections is that it may expose public companies, or those operating under similar requirements, to claims from equity or debt investors.  Because pro forma financial analyses are, by definition, forward looking statements concerning potential revenue, earnings, and returns on investment, they may be used by potential debt or equity investors as a basis for future investment in the companies building the networks.[footnoteRef:7]  As such, those forward looking statements could be cited as a basis for claims by plaintiffs seeking to litigate securities-related claims. [7:   Although these pro forma financial analysis would, presumably, remain confidential, there is no guarantee that such information would not make its way into the public domain after the reviewing Agencies have awarded funds under the Programs.] 

Suddenlink is not a public company, but it does rely upon the private debt market from time to time to help finance its operations.  In fact, in conjunction with its most recent debt offering Suddenlink has agreed, as a condition of the debt, to reporting obligations similar to those of a public company concerning the release and delivery of financial data to existing and potential debt holders.  
These new obligations may also expose Suddenlink to potential liability arising from claims from debt holders over statements concerning future revenue, expenses, earnings, etc.  Like public companies that face potential liability for making forward looking statements that may not be accurate, and which investors may rely upon as a basis for investing funds, Suddenlink faces similar responsibilities (and potential liability) to its debt holders.  Accordingly, because of these new obligations, Suddenlink is reluctant to participate in a stimulus Program that requires applicants to provide “annual financial projections” including, but not limited to, balance sheets, income statements, cash flow statements and supporting assumptions for a five-year forecast period.
The potential problem is obvious: should debt holders or other providers of debt or equity financing make investment decisions in reliance upon statements made by Suddenlink in any future applications that reliance could be used as a predicate for raising claims against Suddenlink.  Suddenlink is therefore reluctant to provide five year financial projections of potential earnings and revenues.  
For these reasons, the Agencies should not require pro forma financial projections of applicants in the second round of Program funding if such applicants can provide evidence of the financial sustainability of existing network operations for a period greater than five years.  Specifically, the Agencies can review historical financial data of existing network operators to review the earnings, expenses, revenues and other related data of prior network builds.  Such historic data is far more likely to provide information that the Agencies would find probative and useful for purposes of determining the sustainability of projects.  
In addition, applicants with a history of operations greater than five years should also be required to certify that the operational expenses for a proposed funded project will fall within that company’s existing operational budget parameters for other broadband networks owned and operated by the applicant.  This certification will provide the Agencies an affirmation of the applicant’s intent, and expectation (based on actual operational history), that the project is sustainable and within the normal range of operational expenditures of similarly situated projects.  Also, a certification that operational expenses would fall within accepted parameters will be more probative than projections, or other speculative statements concerning potential operating expenses.  Accordingly, the Agencies should eliminate requirement to provide financial projections for applicants with operations existing for five or more years prior to time of the application.

[bookmark: _Toc247363138]III.	Conclusion
	Through the implementation of the modest changes proposed herein, the Agencies have an opportunity to expand the applicant pool in the second round of funding, and ensure the long-term success of the projects funded under the Program.  For these reasons, the Agencies should: (1) modify the existing rule prohibiting the sale or lease of funded facilities within ten years of funding, by reducing the prohibition period to a shorter timeframe, incorporating a de minimis exemption, and adopting a clear legal standard the Agencies would use to review proposed sales or transfers; and, (2) eliminate the requirement to provide pro forma financial projections for those applicants that can produce historic operations data from existing network operations. 
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