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SUMMARY
As a worldwide leader in current and next generation broadband access technologies and services, Alcatel-Lucent is committed to furthering the deployment of broadband across the nation.  With the recent Request for Information, the National Telecommunications and Information Administration (“NTIA”) and Rural Utilities Service (“RUS”) have embarked on a first step toward the next funding round for the Broadband Technology Opportunities Program (“BTOP”) and the Broadband Initiatives Program (“BIP”), respectively.  Alcatel-Lucent commends the agencies’ determination to learn from the first round and seek program improvements critical to advancing successful widespread broadband deployment.  
The first round of applications provides valuable lessons - namely, revisions to program definitions and requirements that will better provide for the deployment of cost-effective, state-of-the-art broadband services to needy areas and anchor institutions.  To that end, Alcatel Lucent offers the following suggestions:

· The definition of “underserved” should be revised to enable eligibility for critical next-generation broadband;

· BTOP rules should promote anchor institution participation, in particular public safety participation, by de-linking anchor institution eligibility from the residential-based unserved and underserved program requirements;

· Program processes should be revised so that a single, ineligible element does not disqualify an otherwise complete application;

· Requirements that detailed service maps be provided in the initial application stage should be moved to the due diligence stage;

· There should be clarification that program terms and conditions apply only to grant and loan recipients, not service providers assisting them;

· The definition of “remote” should be revised by using a distance of 25 miles instead of 50 miles; and

· Limitations on the sale of funded-networks should be eased to allow for the sale or lease of project assets at any time, subject to NTIA or RUS approval during the first five years after a grant or for the duration of a loan.

These simple, concrete suggestions will help to streamline the programs to the benefit of applicants and the agencies alike.  Just as importantly, these improvements will better help to ultimately provide Americans and their anchor institutions (e.g., public safety agencies, educational institutions, etc.) with the broadband solutions that they require.  In so doing, the agencies can best fulfill the congressional vision of the broadband programs – to promote job creation and stimulate long-term economic growth and opportunity.
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Comments of Alcatel-Lucent
Alcatel-Lucent submits the following comments to the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) in the above captioned proceeding.
  Alcatel-Lucent appreciates this opportunity to offer input and provides suggestions in seven specific areas in order to help “to improve the broadband programs.”

Alcatel-Lucent is a worldwide leader in current and next generation broadband access technology, a leading services provider, and a leading innovation engine with Bell Labs.  Alcatel-Lucent provides broadband access solutions worldwide with a presence in 130 countries and has extensive experience in deploying current and next generation wired and wireless broadband for private and public entities alike.  
Alcatel-Lucent worked extensively with numerous parties interested in participating in the BTOP and BIP programs, including governmental entities, public safety agencies, and private sector interests.  For many, the application rules or scoring system proved insurmountable and despite many promising project proposals they chose not to participate.  Others participated but saw ways to improve the programs.  It is in the light that Alcatel-Lucent submits the following comments to help advance the next round of BTOP and BIP funding.
I. THE DEFINITION OF UNDERSERVED SHOULD BE REVISED TO ADVANCE THE CRITICAL NEED FOR NEXT GENERATION BROADBAND
Issue: The Definition of “Underserved” Fails to Promote Advanced Broadband Services
Under the existing Notice of Funds Availability (“NOFA”),
 a proposed funding area will qualify as “underserved” for last mile projects if at least one of three factors is met:

(1) No more than 50 percent of the households in the proposed funded service area have access to facilities-based, terrestrial broadband service at greater than the minimum broadband transmission speed (768 Kbps downstream and 200 Kbps upstream); 
(2) No fixed or mobile broadband providers advertises speeds of at least 3 Mbps downstream in the proposed funded service area; or 
(3) The rate of broadband subscribership for the proposed funded service area is 40 percent of households or less. 
  

Unfortunately, this definition is too narrow.  In particular, the low speed threshold of 3 Mbps precludes areas with elementary broadband options from pursuing next generation deployments.  
In addition, the definition of “underserved” has also proved problematic because of its reliance on broadband availability and penetration within census block-level geographic areas.
  Applicants have been frustrated by the use of these units due to the lack of publicly available information about broadband access and adoption at this level. 
Solution: The Definition of “Underserved” Should be Revised to Reflect Next-Generation Broadband 
The second element of the “underserved” definition should be revised to increase the threshold speed of 3 Mbps to a higher speed that more closely approximates next generation broadband.  As the Innovation Technology and Innovation Foundation has highlighted, “[d]eploying next-generation broadband Internet will enable the emergence of a whole host of online applications and services that will increase quality of life and boost economic growth.”
  Specifically, markets should qualify as “underserved” where (i) wireline and cable broadband services are not offering at least 25 Mbps downstream or (ii) terrestrial wireless services are not offering 10 Mbps downstream service.  This revision will enable opportunities to advance next-generation deployments while avoiding duplicative investment in places where such services are already available.
II. the btop rules should promote anchor institution participation

Issue: Anchor Institutions are Required to Meet Program Requirements for Residential Deployments

Congress and NTIA have recognized the importance of anchor institutions and the ability of anchor institutions to “contribute to sustainable community growth and prosperity.”
   In fact, NTIA Assistant Secretary Lawrence Strickling recently declared that “the Administration is committed to bringing the maximum broadband benefits possible to our community anchor institutions, such as schools, libraries, community centers, and medical centers.”
  Yet despite these intentions, the current program rules disfavor anchor institution participation, because they fail to recognize the differences between the markets for anchor institutions and residential broadband services.  
Applications seeking to deploy broadband to anchor institutions, which may include education, health care, government, and public safety facilities, presently must satisfy the same unserved and underserved requirements grounded in residential broadband deployments and penetration.
  Reliance on residential metrics, however, does not recognize that anchor institutions may have vastly different needs – bandwidth speed being a prime example.  Unfortunately, tying anchor institution eligibility to the unserved/underserved residential metrics has left worthy anchor institutions ineligible for BTOP.  Indeed, the current approach places two purposes of the BTOP program – unserved and underserved – above other statutory purposes, including public safety.
In addition, it is important for NTIA not to lose sight of the fact that the Recovery Act specifically emphasizes that grants should be made to benefit anchor institutions and, in particular, public safety.
  The Recovery Act establishes that one of the purposes of the BTOP program is to “improve access to, and use of, broadband service by public safety agencies.”
  The broadband needs of the public safety community are well-documented and times of national emergency like the events of 9/11 and Hurricane Katrina vividly illustrate the importance of interoperable public safety communications.  At the same time, the wireless capabilities of public safety agencies remain behind their commercial counterparts.  In areas across the nation, public safety agencies lack the ability to deliver interoperable broadband communications such as real-time critical data and streaming video between crisis scenes and command centers.

For this reason, the Recovery Act specifically directed NTIA to make grants to “construct and deploy broadband facilities that improve public safety broadband communications services.”
  In turn, the NOFA defined “community anchor institutions” to include schools, libraries, medical and healthcare providers, public safety entities, community colleges and other institutions of higher education, and other community support organizations and agencies….”
  At the same time, some jurisdictions are eager to put 700 MHz spectrum to use and deploy public safety broadband systems that could later be integrated into a nationwide or regional networks.  The FCC is currently considering waiver applications, many of which will be seeking BTOP funding.  Ensuring that BTOP is inclusive of public safety, so it can participate like all other anchor institutions, is critical in this regard.  NTIA should affirm its commitment to the public safety and first responder community by recognizing the importance of public safety communications.
Solution: Anchor Institutions Should be Exempt from the Unserved and Underserved Definitions Tied to Residential Broadband, But Scoring Criteria Should Appropriately Weigh Service to Residential and Anchor Institutions  

The infrastructure deployment requirements for anchor institutions should be de-linked from the unserved and underserved requirements for residential broadband deployment.  At the same time, the scoring criteria could be altered to award higher points to those deployments that leverage residential and anchor institution needs in the same network, which would necessarily involve some element of the unserved or underserved requirements.  
III. NTIA and RUS should reform program policies to promote comprehensive applications
Issue: The Current BTOP and BIP Application Gating Criteria Result in Excess Applications and Scoring Distortions
Current program requirements dictate that one ineligible element of an application package will render an entire application ineligible. For instance, if just one of several service areas in an application does not meet the exacting requirements for unserved and underserved areas, it will disqualify the entire application.  In some cases, however, elements of a project may not be readily identified within the scope of the project definitions.  In turn, to avoid unnecessary application risks, applicants have chosen to disaggregate projects into numerous smaller applications or withhold applications entirely.  Where multiple applications have been submitted, project scoring is distorted as individual applications do not score in the same manner as they would if combined into one comprehensive application.
Solution: A Single Ineligible Element Should not Disqualify an Otherwise Complete Application

NTIA and RUS should clarify that a single ineligible element of an otherwise complete application will not disqualify the entire application.  This will enable comprehensive applications that more accurately reflect the true nature of the project and will also reduce the raw number of applications, leading to a more efficient review process.  
To be clear, Alcatel-Lucent does not suggest that BTOP and BIP funds should be used to fund ineligible areas.  Rather, Alcatel-Lucent merely proposes that a single project element that is later deemed to be ‘ineligible’ should not corrupt an otherwise worthy application.  For example, if a proposed service area is deemed ineligible, but the application is otherwise deemed meritorious, the application should be moved to the next phase of processing and the applicant should be allowed to submit modified financials.
IV. requirements for detailed service maps should be relaxed in the initial application stage

Issue: Highly-Detailed Service Area Maps Should Not Serve as a Filter as to Whether a Party Should File an Application

Current program requirements require the submission of detailed service area maps as a prerequisite to filing a complete initial application.
  Due to the scale required in these maps, however, map generation has become an application filter in lieu of other, more important grading criteria.
The BTOP Program Guide instructs applications to submit a service area map for each proposed funded service area:

The maps will illustrate the proposed funded service area and identify the contiguous census blocks for which the proposed project will provide service. For middle mile projects, the maps should indicate the area that will benefit from the project and show at least one interconnection point that will terminate in an area that qualifies as unserved or underserved.
 
In addition to the maps, applicants for middle mile and last mile projects are required to submit detailed information about the demographics for each proposed funded service area.
  Compiling the data and resources necessary to develop these detailed maps requires a considerable investment of time and resources and frequently necessitates a significant financial undertaking by the applicant.  As a result, this approach has the unintended consequence of prioritizing mapping capability as a preeminent application filter. 
Solution: The Initial Application Should Require a Less Detailed Portrait of the Proposed Service Area

The initial application submission should include basic service maps – detailing the contours of the proposed service areas – but should not require comprehensive maps of census tracts, blocks and other Community Designated Areas.  
Rather than focus on pristine service area maps, the application review process should place greater emphasis on an applicant’s financial qualifications during the initial review phase.  If mapping to a greater level of specificity is determined to be necessary for a given application, it can be done during the second step of the application process (and there should be adequate time during this “due diligence” review phase).  This will ensure that applicants that proceed to the due diligence review phase are financially and operationally fit, without requiring unnecessary investments for those applicants that are not able to proceed past the initial review stage.
V. the terms and conditions placed on secondary parties to btop/bip projects are onerous and confusing

Issue: The Applicability of Pass-Through Grant and Loan Conditions Creates Burdens for Service Providers Contemplating the Offer of Service to Applicants 

The ambiguity and burdens associated with the BTOP and BIP pass-through conditions dampen service provider participation in serving the programs’ applicants.  Many BTOP and BIP applicants, to achieve the goals of their projects, will necessarily depend on service providers. The NOFA provides that “[a]wardees, including all contractors and subcontractors, are required to comply with the obligations set forth in the Recovery Act and the requirements established herein.  Any obligation that applies to the awardee shall extend for the life of the award-funded facilities.”
  Unfortunately, there is substantial confusion as to whether service providers would fall under the guise of “contracting or subcontracting” as referenced in the NOFA.  As a result, some service providers have been reluctant to offer their valuable services to applicants.


The authorities discussing the classification of whether an entity is a “subrecipient” of federal funding or a “contractor” further confuses the analysis.  According to a publication from the Department of Commerce Office of General Counsel, “recipients often impose the wrong legal requirements – a contract when a subaward is appropriate, or vice versa” and, more distressingly, “[g]rant program and administrative officials often allow the wrong terminology to be used in award documents, leading to further confusion.”
  The same publication notes that “a subrecipient is involved in financial assistance activities, and a contractor is involved in procurement.”
  It then provides that “[t]hrough the recipient, a subrecipient performs work to accomplish a public purpose authorized by law.  In other words, a subrecipient performs substantive work on a project.”
  However, by contrast, “a contractor… does not seek to accomplish a public benefit, and does not perform substantive work on a project.  It is merely a vendor providing goods or services to the recipient.”


It is difficult to determine conclusively whether a service provider assisting an applicant would be a “subrecipient” under this framework (because it is performing work to accomplish the public purpose) or a “contractor” (because it is seeking only to sell its services to the recipient, which in turn will use those services in fulfilling its program obligations) and what obligations pass-through to either or both.    
Solution: There Should be Clarification that Program Terms and Conditions Apply Only to Grant and Loan Recipients

NTIA and RUS should clarify that service providers assisting grantees are not subject to the BTOP/BIP conditions and requirements for providing services to a BTOP/BIP recipient.  By clarifying the applicability of these terms and conditions, NTIA and RUS will establish regulatory certainty and promote the competitive provision of services to applicants.
VI. the BIP DEFINITION OF “REMOTE” SHOULD BE REvised

Issue: BIP’s Definition of “Remote” is Overly Restrictive
The RFI appropriately recognizes the criticism that has been leveled against the definition of “remote” for purposes of the BIP.  Presently, BIP projects funded exclusively by grants may occur only in “remote areas,”
 which the NOFA defines as “an unserved, rural area 50 miles from the limits of a non-rural area.”
  This definition is overly restrictive and should be revised.

RUS has already “heard from many interested parties, including members of Congress on this definition.  Many believed it was overly restrictive, thereby eliminating too many areas that were not 50 miles or more from a non-rural area but were a fair distance away and unserved.”
  In recent congressional testimony, RUS Administrator Jonathan Adelstein highlighted that RUS “ha[s] seen applicants struggle to comply with the requirements of the ‘remote’ definition for last-mile rural remote projects” and as a result is “contemplating major revisions that will continue to target highly-rural areas that are difficult to serve while making it easier for applicants to comply with any new definition.”
  Indeed, rural communities that are, for example, 30 miles from large population centers can be just as challenging to serve as those 50 miles from a non-rural area.  As a result, the existing definition of remote has acted as a barrier to valuable remote rural last mile projects where those projects could not succeed absent full grant support.
Solution: The Definition of “Remote” Should be Revised to Employ a 25 Mile Requirement Instead of 50 miles

A fair and sensible solution would be to revise the definition of “remote” by cutting the distance criterion from a non-rural area to 25 miles.  RUS will thereby be able to preserve its policy of keeping appropriate geographic limits on exclusive grant-funded projects to fund those areas with greatest need.  At the same time, this change would be a reasonable response to concerns that the current definition precludes grant funding to worthy rural areas that are geographically proximate to non-rural locations.
VII. limitations on sale of networks should be eased
Issue: Prohibitions on the Sale of Project Assets are Unnecessary and Retard Beneficial Market Transactions

The NOFA provides that the sale of any portion of award funded facilities are prohibited except as approved by NTIA or RUS under set circumstances.
  Perhaps most troublingly, unless a sale is contemplated in the project application, the rule prohibits a sale until 10 years after the initial grant and, only then, with agency approval.
   Such restrictions against the sale of award-funded facilities are unwarranted and serve as a barrier to participation.   
The policy goals underlying restrictions on alienability are not served when adequate protections are already in place.  The NOFA requires, as a condition to purchase or lease, that any purchaser or lessee must agree to fulfill the terms and conditions relating to the project after the sale or lease.
  Thus, a sale of a BTOP/BIP funded network would not eliminate policy obligations like interconnection that attach to BTOP/BIP funded investments for the life of the facilities.  Moreover, alienability restrictions preclude potentially beneficial marketplace transactions.  The consumer benefits and efficiencies that arise as the result of merger and acquisition activity are prematurely foreclosed by restrictive rules preventing the sale of assets.
Solution: Allow for the Sale or Lease of Project Assets at Any Time, Subject to NTIA or RUS Approval during the First Five Years after a Grant or for the Duration of a Loan

In order to allow for transactions that can serve to stimulate additional investment and buildout in project areas, restrictions on the sale or lease of project assets should be eased.  Specifically, NTIA and RUS should allow for the sale or lease of project assets at any time, subject to NTIA or RUS approval for the first five years following issuance of a grant or for the duration of a loan.  This compromise would allow NTIA and RUS to maintain oversight during the most critical period for network buildout and also allow awardees the maximum flexibility to pursue business arrangements that can ultimately benefit end users.  In any such case where there is a concern, NTIA should grant disposition instructions pursuant to Department of Commerce regulations to instruct the grantee to sell the property and pay compensation for the federal participation in the project according to current fair market value of the property. 

CONCLUSION

For the foregoing reasons, Alcatel-Lucent urges NTIA and RUS to adopt the suggested changes in these comments.
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