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EXECUTIVE SUMMARY

XO Communications LLC (“XO”), a facilities-based provider, has studied the first Notice of Funds Availability and is actively engaged in preparing to file an application in the second round.  In these comments, XO responds to the following specific issues raised in the RFI:
1.  Continue to Use Census Blocks to Determine Service Areas.  While XO did not apply in the first round of funding, it has a good understanding of the burdens imposed by use of the “lowest level” of demographic aggregation, and they are not insignificant.  But, they can be surmounted, and, more importantly from a public policy standpoint, use of Census Block data ensures projects target most precisely unserved and underserved areas.
2.  Applicants for Projects in Rural Areas Should be Able to File for BIP, BTOP, or Both.  XO believes the “RUS First” requirement for projects in rural areas should be reformed.  First, the requirement runs counter to the statute.  Second, applicants may believe their projects in rural areas either will be viable only if they receive the greater amount of grant funding provided by the BTOP or will “score” the highest under the BTOP criteria.  Finally, it is inefficient to require both Agencies to review an application. 

3.  Applicants’ Proprietary Information Should Remain Confidential to the Maximum Extent.  XO is a public company and is used to making much information about its activities publicly available.  At the same time, federal agencies that oversee XO’s financial filings recognize that there should be limitations on disclosure to ensure that proprietary information – which could damage XO’s competitive position -- is protected.  RUS and NTIA need to strike a similar balance.  

4.  The Programs Should Focus on Providing Services to Unserved and Underserved Areas and then Consider the Provision of Service to Community Anchor Institutions.  XO believes there is no basis to conclude that middle mile deployments to key anchor institutions will drive high-speed connectivity for households and businesses in the community. Rather, building middle mile infrastructure to serve a community and last-mile infrastructure throughout a community will ensure that community anchor institutions are served with more capable infrastructure at a more reasonable price.
5.  Sale of Project Assets -- Clarify 10 Year Sale Requirement.  XO believes that the first two parts of the Agencies’ original conditions are justified.  Any transfer should be for adequate consideration, and the acquiring entity must abide by the terms and conditions relating to the project.  The third requirement – the 10 year waiting period for a waiver – though is too onerous.  XO submits that the Agencies permit the project asset to be transferred where it is not a significant part of the assets involved in the transaction – less than 25% of the overall value. 
6.  Cost Effectiveness.  In discussing this issue, the Agencies seem to recognize that the “cost to households passed” ratio does not adequately assess cost effectiveness.  XO agrees with that conclusion.  XO believes that a proper determination of a project’s cost effectiveness requires consideration of a variety of factors, most of which can be objectively determined.   
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XO Communications, LLC (“XO”), through its undersigned counsel, hereby respectfully submits its comments to the Department of Agriculture, Rural Utilities Service (“RUS” or “Agency”), and the Department of Commerce, National Telecommunications and Information Administration (“NTIA” or “Agency”) in response to the joint Request for Information (“RFI”) to implement second round of funding for the Broadband Initiatives Program (“BIP”) and Broadband Technology Opportunities Program (“BTOP”) in the American Recovery and Reinvestment Act of 2009 (“ARRA”).

XO is a facilities-based provider of  innovative telecommunications, broadband, and information services, such as Voice over Internet Protocol, data and internet access, network transport, hosting, fixed wireless access, and managed services, to businesses, enterprise, and carrier customers nationwide.  XO’s network includes over an 18,000 route mile intercity network, more than 3,000 fiber-fed buildings, and wireless spectrum in 81 markets.  XO has studied the first Notice of Funds Availability (“NOFA”)  and is actively engaged in preparing to file an application in the second round.  As such,  XO has an intense interest in how funding from the BTOP will be used to deploy new broadband infrastructure expeditiously to as many customers as possible.  In these comments, XO responds to specific issues raised in the RFI. 
I. The Application and Review Process 
A. Streamlining Applications
1. Continue to Use Census Blocks to Determine Service Areas

While XO did not apply in the first round of funding, it explored numerous opportunities and, in doing so, spent a great many hours examining potential service areas based upon Census Block data to determine:  whether the definitions of unserved and underserved areas are satisfied; the viability of the project from network, operational, and financial perspectives; and, the potential for serving community anchor institutions, coordinating with the other government programs, and partnering with public entities.  It, therefore, has a good understanding of the burdens imposed by use of the “lowest level” of demographic aggregation, and they are not insignificant.  For instance, it often takes considerable time to obtain access to sufficient data about existing broadband service and penetration.  Yet, XO has found that it does not take long to move up the learning curve and that use of Census Block data is manageable.  More importantly from a public policy standpoint, use of Census Block data ensures that projects target most precisely areas that are unserved and underserved.  In other words, fewer pockets where broadband cannot be accessed are left behind.  For these reasons, it believes the agencies should continue to use Census Block data to establish service areas.   
2. Applicants for Projects in Rural Areas Should be Able to File for BIP, BTOP, or Both

 In the first round, the Agencies sought to harmonize the application and award process for the BIP and BTOP, a not insignificant undertaking given that the legislative provisions were generated by separate Congressional Committees over a very short time.  While the Agencies’ efforts have been largely successful, there are issues, and the RFI inquires about whether all rural applications should be submitted first to RUS for its consideration.  

XO believes the “RUS First” requirement for projects in rural areas should be reformed, principally for three reasons.  First, the requirement runs counter to the BTOP statute, which permits applicants to file for projects in unserved and underserved areas regardless of whether these areas are rural or non-rural.  Second, applicants may believe their projects in rural areas either will be viable only if they receive the greater amount of grant funding provided by the BTOP
 or will “score” the highest under the BTOP criteria, which are based upon statutory objectives distinct from those for the BIP.  Finally, it is inefficient to require both Agencies to review an application where, because of the funding requested or the scoring anticipated, only a review by NTIA is warranted.  Consequently, XO believes the “RUS First” requirement should be altered, and applicants should be permitted to file for an award pursuant to the BIP or BTOP or from both programs.   
3. Applicants’ Proprietary Information Should Remain Confidential to the Maximum Extent

XO is a public company and is used to making much information about its activities publicly available.  At the same time, federal agencies that oversee XO’s financial filings recognize that there should be limitations on disclosure to ensure that proprietary information – which could damage XO’s competitive position -- is protected.  RUS and NTIA need to strike a similar balance.  

XO recognizes that to evaluate applications, the Agencies need to seek crucial “business case” information about network engineering and operations, marketing, and financial projections.  Yet, key parts of this information are known only to XO and treated as protected and confidential and could harm XO competitively if publicly disclosed by the agencies.  XO therefore believes the agencies should continue to permit applicants to designate information in their filings as “Proprietary and Confidential” and not for disclosure to the public.  

Such a confidentiality policy should apply to all parts of the application, including the Executive Summary.  The Executive Summary is an important part of the application since it is the most likely to be read first or by Agency officials who may not have time to review the entire application.  Applicants thus are likely to place proprietary information in the Executive Summary and should be able to have it protected from disclosure.  

II. Policy Issues Addressed in the NOFA 
A. Funding Priorities and Objectives

1. Focus on Providing Services to Unserved and Underserved Areas and then Consider the Provision of Service to Community Anchor Institutions

The RFI inquires at length about “Middle Mile Comprehensive Community  Projects” as a focus for the second round, which stands in contrast to the first round’s focus on middle mile projects serving unserved and underserved areas.  XO recognizes the ARRA’s policies, among other objectives, encourage bringing broadband to community anchor institutions and recognizes that these institutions are in great need of broadband services.  Based on its experience, XO has found that deployments of middle mile infrastructure to these institutions can occur in either of two ways:  as part of a larger deployment to customers throughout a service area, or as special construction to just an institution or group of them in close proximity.  In the former instance, the deployment is more efficient, taking advantage of economies of scale.  Because capital and operating costs can be spread across a larger base of customers, it will cost less to serve the institutions in the community.  It also is more sustainable since a wide diversity of customers are supported by the infrastructure.  Special construction, on the other hand, is more expensive, especially if the provider has yet to reach scale.  Consequently, XO believes there is no basis to conclude that middle mile deployments to key anchor institutions will drive high-speed connectivity for households and businesses in the community. Rather, building middle mile infrastructure to serve a community and last-mile infrastructure throughout a community will ensure that community anchor institutions are served with more capable infrastructure at a more reasonable price.

Finally, aside from dubious network economics, XO is concerned that the Agencies’ new “comprehensive community” approach does not give sufficient weight to the ARRA’s objectives of ensuring that broadband is brought to unserved and underserved areas.  These objectives drove the Agencies’ thinking in the first round, and there is no indication that this policy path is off-base. 

As stated at the outset, XO supports bringing broadband to community anchor institutions.  To provide a greater incentive to achieve this objective consistent with sound network economics, it submits that the Agencies give a preference to applicants that, as part of a deployment to unserved or underserved areas, promise to serve these institutions and that additional points should be awarded as a higher percentage of the community’s institutions are served.
B. Sale of Project Assets -- Clarify 10 Year Sale Requirement

The RFI inquires as to whether the “Sale of Project Assets” requirement is too strict and a more flexible approach should be adopted.  XO understands that entities accepting funding from the federal government should comply with reasonable conditions.  In regard to the sale requirement, the federal government has a justifiable interest in ensuring that the entities do not accept funding to construct an asset that may be  quickly flipped for a much higher value, thus resulting in unjust enrichment.

At the same time, the telecommunications marketplace is dynamic.  Technologies change; business plans come and go; and competitive balances shift.  Over the past decade, firms in the industry of all sizes have been part of mergers, acquisitions, and dissolutions.  The federal government needs to understand this evolution is a natural part of the industry and adopt requirements that fit with it.  To that end, XO believes that the first two parts of the Agencies’ original conditions are justified.  Any transfer should be for adequate consideration, and the acquiring entity must abide by the terms and conditions relating to the project.  The third requirement – the 10 year waiting period for a waiver – though is too onerous.  XO believes that the awardee should be able to transfer the asset at any time where it is clear that the motivation for the transfer is not to simply flip the asset for immediate gain.  XO submits that this “test” can be implemented by permitting the project asset to be transferred where it is not a significant part of the assets involved in the transaction – less than 25% of the overall value.  By adopting such an approach, the Agencies would balance the interests of the federal government with the natural dynamic of the telecommunications market.    

C. Cost Effectiveness
The RFI seeks input on how it should ensure a project is cost effective and, particularly, whether the proper benchmark for such an assessment is the ratio of total cost of the project to the number of households passed.  In discussing this issue further, the Agencies seem to recognize that the “cost to households passed” ratio does not adequately assess cost effectiveness.  XO agrees with that conclusion.

 XO believes that a proper determination of a project’s cost effectiveness requires consideration of a variety of factors, most of which can be objectively determined.  To the maximum extent, the analysis should reflect methods used both by the private sector to assess effectiveness – essentially determining whether a sufficient internal rate of return is achieved – and by the pubic sector to account for other, non-economic benefits.  The following factors are reflective of these standard methods and should be employed by the Agencies.  First, the methodology should consider the entire addressable markets in the unserved and underserved areas covered by the project.  That includes all households, businesses, private and public institutions, governmental entities, and other broadband providers, i.e. service to cell towers.  It also includes not just the market served initially by the project but the potential market that could be served in the short run and over a longer period.  

Second, the methodology needs to account for the degree of use of the network and the services provided by subscribers (viability and sustainability).  In other words, one network may be more expensive than another, but, because it will support services generating greater revenues, it would be a sound investment.  In a traditional private sector analysis, this could be demonstrated by calculating the revenues received over time (the net present value of the revenue stream).  In the first round, applicants were required to submit information about potential revenues.  These, of course, could be too optimistic and unjustifiable, but the Agencies have ways to validate these projections, e.g by comparing revenues from similar service areas served by similar, already operating, networks.  (The Agencies also could use network performance (bandwidth) as a rough proxy for potential revenues since higher performance networks are likely to generate greater revenues.)

Third, the methodology must account for the social goal of providing for universal connectivity for future broadband capabilities that meet the needs of the community.  Projects that are targeted to less dense areas, therefore, should not be disadvantaged because the cost per connection is high relative to the cost for connection in higher density areas.  This means a factor must be developed that would provide reasonable assurances that broadband projects in less dense areas are not unduly disadvantaged. 

Fourth, in examining the costs of the project, the Agencies should examine not just the initial costs for deployment but the total life-cycle costs.  These costs vary greatly depending on the type of network deployed and will provide a better indication of the value of the network to subscribers over time.

In assessing applications, the Agencies are essentially “grading on a curve” to determine which projects are most qualified.  It therefore should develop a formula for each of these factors judging an applicant’s submission in relationship to the submissions of others.  Although it is somewhat complicated, XO proposes, at least as a starting point, the following formula, to get the discussion started on a methodology for properly assessing cost-effectiveness:  

Cost-Effective Deployments 
Unserved Areas:
((Min(a) / a1) * (Min(d) / d1)) * (b/Max(b)) * # of Points
Underserved Areas:
((Min(a) / a1) * (b/Max(b)) * # of Points
a = 
Life Cycle Costs expressed as dollars per addressable market; “d” is the average number of homes per square mile in the proposed service territory.

(1)
“a1” is the “a”  for the specific project being scored;

(2)
“Min(a)” is the lowest “a” value of any project submitted by an applicant during the current filing window;

(3)
A density factor is included for unserved areas, which are most likely to be rural, to account for higher cost in these areas.  “d1” is the “d” for the specific project being scored; 
(4)
“Min(d)” is the lowest “d” for any project submitted by an applicant during the current filing window.
(5)
 “b” is the ”b” value for the specific project being scored; 

For a last mile project, ”b” = (proposed service upload speed – current service upload speed) + (proposed service download speed – current service download speed).  If no current broadband service, the speed shall be zero.  (All speeds used in the formula should be for the tiers with the maximum speeds which are advertised and generally available); Max(b) is the highest “b” value of any project submitted by an applicant during the current filing window – to a limit of 50 Mbps downstream and 20 Mbps upstream.  For a middle mile project, “b” = number of fiber strands
Respectfully submitted,

______/S/______________________
Thomas W. Cohen

Kelley Drye & Warren LLP
3050 K Street NW, Suite 400

Washington, D.C. 20007

(202) 342-8518 (telephone)

(202) 342-8451 (facsimile)

TCohen@kelleydrye.com
Counsel for XO Communications, LLC 

November 30, 2009

� 	Broadband Initiatives Program and Broadband Technology Opportunities Program, Joint Request for Information, Docket No. 0907141137-91375-05, Rel. Nov. 16, 2009.   


� 	This situation would change if the RUS decided to provide more than 50% grant funding for projects in non-remote unserved areas.






