November 30, 2009

The Honorable Lawrence E. Strickling
Assistant Secretary for Communications 
and Information NTIA Administrator

Office of the Assistant Secretary

National Telecommunications and Information Administration
United States Department of Commerce
1401 Constitution Avenue, NW, Room 4898
Washington, DC 20230
Dear Assistant Secretary Strickling, 


The County Executives of America, an association of over 700 elected county executives representing over 126 million people, enthusiastically supports the effort to improve the Broadband Technology Opportunities Program authorized by the American Recovery and Reinvestment Act of 2009.  With the previous round of applications to guide us, we believe that there are targeted actions that can be taken by the National Telecommunications and Information Administration (NTIA) to enhance this important Recovery Act program for the benefit of local governments and their citizens.  


The attached comments address an unfortunate unintended consequence of the initial Notice of Funding Availability (NOFA).  In allocating up to $4 billion in funding, the previous NOFA established basic eligibility criteria that disqualified many municipalities, especially those in urban areas with low income, seniors and ethnic minority populations from eligibility for last mile grants.  In sum, the initial NOFA placed unnecessary limits on the pool of worthy projects under consideration for Broadband Technology Opportunities Program funding.   
The attached comments request that NTIA adopt a new eligibility criterion for “Qualified Municipal Networks.”  The proposed Qualified Municipal Networks designation will enable municipalities throughout the United States (whether urban, suburban or rural) to address local concerns concerning broadband affordability and adoption by applying for stimulus grants for the construction of municipal networks either directly or through public/private partnerships. Recent history has shown that municipal networks are the very kind of networks that directly support the needs of numerous local communities and require upfront stimulus funding to make them a reality in the near term. 






Sincerely,

Michael Griffin, Executive Director

Country Executives of America
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COMMENTS OF COUNTY EXECUTIVES OF AMERICA TO THE 

NOVEMBER 9, 2009 JOINT REQUEST FOR INFORMATION
On November 9, 2009, the National Telecommunications and Information Administration (“NTIA”), Department of Commerce and the Rural Utilities Service (RUS), Department of Agriculture released a Joint Request for Information
 (“Joint Request”) seeking public comment on proper implementation of the Broadband Technology Opportunities Program (“BTOP”) and the Broadband Initiatives Program.  The County Executives of America
 submits these comments to draw attention to the fact that eligibility requirements for the first round of BTOP funding included provisions that unreasonably limited the ability of thousands of municipal entities and community anchor institutions to qualify for BTOP funding.  
The County Executives of America, therefore, propose changes to the Notice of Funding Availability
 (“NOFA”) to ensure adequate participation in the BTOP program by municipal entities.  The most fundamental change we propose is the adoption of a new eligibility criterion for Qualified Municipal Networks (“QMN”).  Under the Qualified Municipal Networks criterion any U.S. municipality outlined in Section 6001(e)(1)(A) of the American Recovery and Reinvestment Act of 2009 would be eligible to receive BTOP funds to promote the needs of its community through the construction of an affordable and accessible broadband network.  
I. THE NOFA ELIGIBILITY REQUIREMENTS SHOULD ENCOURAGE, RATHER THAN INHIBIT, WORTHY MUNICIPAL PROJECTS
There is a fundamental flaw in the initial NOFA.  Under the ARRA, municipalities are explicitly designated as entities that are eligible for BTOP funds.
  The NOFA, however, places post hoc limits on the eligibility of municipalities that are inconsistent with the statute.  Thus, while the ARRA freely welcomes municipal applications, the NOFA bars NTIA from considering scores of municipal applications.  Indeed, the NOFA precludes the review of numerous municipal applications that serve three of the five enumerated purposes of the BTOP.
  Specifically, municipalities that do not qualify as “unserved” or “underserved” are barred from the BTOP application process even when their applications would “provide broadband education, awareness, training, access, equipment, and support” under ARRA Section 6001(b)(3); “improve access to, and use of, broadband service by public safety agencies” under ARRA Section 6001(b)(4); and/or “stimulate the demand for broadband, economic growth, and job creation” under ARRA Section 6001(b)(5).    The County Executives of America submits these comments to encourage NTIA to rectify this anomalous situation.
A. The Initial NOFA Unreasonably Limited the Pool of Municipal Projects Eligible for BTOP Funding 

Eligibility requirements for the first round of BTOP funding included provisions that unreasonably limited the ability of municipal entities and community anchor institutions to qualify for the program.  The NOFA imposed a Last Mile Coverage Obligation
 on any applicant seeking to serve end users.  The Last Mile Coverage Obligation, however, requires that the applicant “must identify the census block(s) selected for the project and provide documentation supporting the applicant’s determination that the proposed funded service area is either unserved or underserved.”
  In practice, this provision prohibits municipalities from using BTOP funds to deliver affordable broadband options in metropolitan areas that qualify as neither unserved nor underserved yet suffer from low broadband adoption because services are not universally affordable.  In light of the fact that broadband affordability is a statutory mandate of the American Recovery and Reinvestment Act of 2009, the BTOP eligibility criteria should be revised to enable any municipal entity the opportunity to establish affordable last mile connections.

B. The NTIA Should Establish a New Eligibility Criterion for Qualified Municipal Networks (“QMN”)
NTIA should establish an eligibility category for Qualified Municipal Networks designed to primarily serve community anchor institutions and municipal projects to address unique pockets of inadequate broadband service.  A QMN is one that meets a jurisdiction’s municipal service needs including but not limited to public safety, homeland security and consumer access to e-government services. Qualified Municipal Networks also enable citizens of a governmental jurisdiction to have affordable access to basic broadband services and the public internet using the QMN free of air time, usage or recurring fees.  Applications for Qualified Municipal Networks should be eligible and evaluated irrespective to the level of service already being provided in the area in which the proposed service will be deployed.  
II.
Specific Proposed Changes to the NOFA to Promote Funding for Qualified Municipal Networks 
Consistent with the discussion above, CEA proposes specific line edits to Section V.C.2 of the NOFA.  These changes are represented by the underlined text that follows:  

 “d. Last Mile Coverage Obligation 

An applicant for a Last Mile Broadband Infrastructure project that is not a entity seeking to establish a Qualified Municipal Network must identify the census block(s) selected for the project and provide documentation supporting the applicant’s determination that the proposed funded service area is either unserved or underserved. There is a presumption that the applicant will provide service to the entire territory of each census block included in the proposed funded service area, unless the applicant files a waiver and provides a reasoned explanation as to why providing coverage for an entire census block is infeasible. Applicants may be permitted to serve less than an entire census block under certain conditions. For example, an applicant might request to be relieved of this requirement if the census block exceeds 100 square miles or more or is larger than the applicant’s authorized operating territory, e.g., it splits a rural incumbent local exchange carrier’s (ILEC’s) study area or exceeds the boundaries of a wireless carrier’s licensed territory. 

e. Qualified Municipal Networks

A Qualified Municipal Network is a specialized broadband network that meets a governmental jurisdiction’s municipal service needs including but not limited to public safety, homeland security and consumer access to e-government services.  A Qualified Municipal Network must also enable citizens of a governmental jurisdiction to have affordable access to basic broadband services and the public internet by using the Qualified Municipal Network free of air time, usage or recurring fees.  The following entities are eligible to apply alone, jointly and/or in partnership with a private entity for the construction, maintenance and operation of a Qualified Municipal Network:
1. States, local governments, or any agency, subdivision, instrumentality, or political subdivision thereof; 

2. The District of Columbia; 

3. A territory or possession of the United States; and

4. An Indian tribe (as defined in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450b)).”
III.
Conclusion
  The first round of ARRA broadband funding adopted a narrow view of broadband that does not adequately address the statutory requirements to have local governments develop broadband networks to address specific community needs.  The problems with the initial NOFA rest largely on the very restricted eligibility and evaluation criteria that disqualify many municipal entities and community anchor institutions from applying.  The second round should focus more on addressing the unique broadband requirements of communities and the institutions that serve community-wide needs.  To that end, the BTOP eligibility criteria should be expanded to enable funding for Qualified Municipal Networks.  This action would forward numerous BTOP Objectives including: (i) providing broadband access to “agencies serving vulnerable populations (e.g., low-income, unemployed, aged);” (ii) “Improv[ing] access to, and use of, broadband service by public safety agencies;” and (iii) “Stimulat[ing] the demand for broadband, economic growth, and job creation.”









Respectfully Submitted,

Michael Griffin, Executive Director

Country Executives of America
�See Joint Request for Information, 74 Fed. Reg. No. 219 58940-58944 (“Joint Request”).


� County Executives of America is the only organization that focuses solely on issues affecting elected county leaders. We meet regularly with federal officials and Members of Congress to determine the best way to deliver federal funds and services that are essential for the administration of local government. Our close contact with federal decision-makers allows our members to shape national policy for the benefit of the local citizens. And our policy of direct communication between local and federal lawmakers helps all government leaders develop effective ways to provide the best programs for the American people.


� See Notice of Funds Availability, 74 Fed. Reg. No. 130 at 33109-33134 (“NOFA”).


� In drafting the broadband provisions of the ARRA, Congress envisioned a special role for municipalities.  For that reason, Congress explicitly contemplated that a wide variety of municipalities would be eligible for BTOP funding, including: “be a State or political subdivision thereof, the District of Columbia, a territory or possession of the United States, an Indian tribe (as defined in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450(b)) or native Hawaiian organization.” See American Recovery and Reinvestment Act of 2009, § 6001(e)(1)(A), Pub. L. No. 111-5, 123 Stat. 115 (2009) (“Recovery Act” or “ARRA”).


� See Recovery Act §§ 6001(b)(3), (4) & (5).    


� NOFA at 33111.


� Id.





PAGE  
5

