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EXECUTIVE SUMMARY


FairPoint Communications is a leading provider of communications services in rural and small urban communities operating in 18 states.  Providing widely available broadband services is a core part of its business strategy.  



To support its efforts to make broadband available in as many areas as possible and to encourage sustainable adoption, FairPoint Communications offers the following recommendations to NTIA and RUS in response to the Joint Request for Information for modifying BIP and BTOP in the second round of funding: 
· The programs should be modified to provide greater funding for projects emphasizing the promotion of economic development though sustainable broadband initiatives;

· The programs should be modified to reduce the availability of funding for middle mile projects, and should preclude such funding unless they are partnered with last mile providers that have made binding commitments to extend service to unserved or underserved areas;

· BIP should be modified to allow requests for grant only funding and applicants for rural projects should be permitted to apply directly for funding under BTOP;

· Application Executive Summaries should be presumptively public, but applicants should retain the opportunity to designate trade secrets, financial information, and other proprietary information as confidential; and

· The mapping tool should be improved or procedures introduced to minimize any overreliance on it for demonstrating the coverage of proposed service areas or those of incumbent providers.
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To:
The Under Secretary of Agriculture for Rural Development and the Assistant Secretary of Commerce for Telecommunications and Information

COMMENTS OF FAIRPOINT COMMUNICATIONS

FairPoint Communications, Inc. and Northern New England Telephone Operations LLC, d/b/a FairPoint Communications-NNE (collectively “FairPoint Communications”) submit these comments in response to the Joint Request for Information
 in the above-captioned proceeding to present recommendations regarding how to improve the Broadband Initiatives Program (“BIP”) and Broadband Technologies Opportunities Program (“BTOP”).
I. 
BACKGROUND


FairPoint Communications is a leading provider of communications services in rural and small urban communities, offering an array of services, including local and long distance voice, data, Internet, television and broadband product offerings.  FairPoint Communications is one of the largest telephone companies in the United States focused on serving rural and small urban communities.  FairPoint Communications operates in 18 states with 1.7 million access line equivalents (including voice access lines and high speed data lines, which include digital subscriber lines, or DSL, wireless broadband and cable modem) in service as of December 31, 2008.  

Providing widely available broadband services is a core part of FairPoint Communications' business strategy.  

   

As part of the initial round of funding, FairPoint filed a series of applications for its northern New England service areas seeking financial assistance under BIP and BTOP for five last mile infrastructure projects with combined budgets of approximately $32 million and two sustainable broadband adoption projects with combined budgets of approximately $4 million.  These comments reflect FairPoint’s experience with this first round of applications.  
I. INDIVIDUAL RESPONSES

FairPoint Communications will respond to those items to which it wishes to offer input by stating the section and question to which it is responding in a block above its comments.
I(A)(3). Specification of Service Areas. The broadband infrastructure application required applicants to submit data on a census block level in order to delineate the proposed funded service areas. Some applicants found this requirement burdensome. What level of data collection and documentation should be required of applicants to establish the boundaries of the proposed funded service areas? 

FairPoint Communications believes that the census block is the appropriate and necessary level of detail that should be required for all applications.   Our experience is that broadband service in many rural communities is frequently limited to the densely populated portions of the community.  As a result, projects that propose to expand service outside of these areas may not be considered to serve unserved or underserved areas if larger geographic units were used.  Indeed, FairPoint believes that a significant percentage of the underserved areas throughout the country are low density areas in close proximity to served areas.  Using census block level data permits applications that may otherwise be excluded from the process because of their aggregation with neighboring served areas to demonstrate their qualification for BIP and BTOP funding.  

Although census blocks are a desirable geographic unit, they were extremely difficult to present accurately on the application mapping tool.  For instance, in New Hampshire FairPoint and another applicant carefully divided a large geographic region on a census block by census block basis to ensure that the applications would not overlap.  However, the mapping tool showed substantial overlap between the applications.  Similarly, Time Warner Cable has responded to the Public Notice regarding several or our applications on the basis that they provide service in the communities that we are proposing to serve.  We believe that an analysis on a census block level would demonstrate that while Time Warner Cable may provide service in central and densely portions of the communities that we are proposing to serve, those areas for which we are seeking funding do not overlap significantly with Time Warner Cable’s existing service areas.  We believe similar discrepancies exist between a large number of applications, and between a large number of applications and challenges.  
I(A)(4). Relationship between BIP and BTOP. The Recovery Act prohibits a project from receiving funding from NTIA in areas where RUS has funded a project.  Section VI.C.1.a.i of the NOFA required that infrastructure applications consisting of proposed funded service areas which are at least 75% rural be submitted to and considered under BIP, with the option of additional consideration under BTOP.5 According to the NOFA, NTIA will not fund such an application unless RUS has declined to fund it. RUS and NTIA are presently reviewing joint applications consistent with the process set forth in the NOFA. Should these kinds of rural infrastructure applications continue to be required to be submitted to RUS or should the agencies permit rural applications to be submitted directly to NTIA, without having to be submitted to RUS as well, and if so, how should NTIA and RUS proceed in a manner that rewards the leveraging of resources and the most efficient use of Federal funds? Are there situations where it is better to give a loan to an applicant as opposed to a grant? Are there applicants for which a loan would not be acceptable, and if so, how should the programs consider them?


FairPoint Communications believes that those areas of the United States which continue to be unserved or underserved by broadband service are presumptively uneconomic to serve.  RUS’s traditional strategy of leveraging available funding through the use of loans is therefore likely to be ineffective in achieving rapid expansion of broadband into such areas.  We believe that access to debt is not the problem.  Rather, the problem is that given population densities and levels of required investment, the returns on such investments in many cases are not sufficient to support the business case for investing private capital even with the support of subsidized federal loans.  Instead of requiring such applicants to apply for funding under BIP, it would be more efficient to modify BIP to provide for grant only funding and to allow rural applicants to apply directly under BTOP.  

In addition, FairPoint Communications believes that a larger number of prospective applicants are limited in their ability to accept debt financing..  There are a variety of reasons why this may be the case.  Some applicants may be subject to restrictive covenants under their existing financing arrangements that prohibit the making of additional borrowings or, alternatively, from offering secured financing as required by RUS.  Similarly, many public entities may be prohibited under statute, ordinance, or organizational documents from borrowing.  Therefore, RUS would substantially increase the pool of potential BIP applicants, and therefore the likely success of the program, if BIP were modified to allow applicants to seek grant only funding and if applicants are permitted to apply directly for grants under BTOP.

I(B). Transparency and Confidentiality. Consistent with the Administration’s policy and the Recovery Act’s objective to ensure greater transparency in government operations, RUS and NTIA are considering whether they should permit greater access, consistent with applicable Federal laws and regulations, to certain applicant information to other applicants, policymakers, and the public, including state and tribal governments. Should the public be given greater access to application data submitted to BIP and BTOP? Which data should be made publicly available and which data should be considered confidential or proprietary? For example, RUS and NTIA tentatively conclude that the application’s executive summary should be made publicly available for the second round of funding.

FairPoint Communications agrees with the suggesting that the Executive Summary should be considered a public document.  However, FairPoint Communications believes that that applicants should be permitted to designate trade secrets, financial projections, and other proprietary information as confidential in accordance with 5 USC §552(b)(4) and 18 USC §1905.  Such protections are necessary to ensure that all qualified applicants will be encouraged to seek funding for projects that best advance the policies of the programs.  Some prospective applicants will choose not to apply at all if the detail of the information that would be required to support a comprehensive response requires disclosure of proprietary information.  We note that publicly traded companies do not generally publish five year financial projections, yet such projections are required as part of the application process.  Applicants may be engaged in commercial negotiations with third parties regarding critical elements of their project plan.  The success of such negotiations may be undermined by disclosure of confidential information, thereby increasing the cost of the project.  Similarly, an applicant may be proposing to use a proprietary approach in its use of technologies or marketing.  Mandating disclosure of such information would discourage such applicants from seeking funding.
II(A)(1). Middle Mile “Comprehensive Community” Projects. Should RUS and/or NTIA focus on or limit round 2 funding on projects that will deliver middle mile infrastructure facilities into a group of communities and connect key anchor institutions within those communities? Ensuring that anchor institutions, such as community colleges, schools, libraries, health care facilities, and public safety organizations, have high-speed connectivity to the Internet can contribute to sustainable community growth and prosperity. Such projects also have the potential to stimulate the development of last mile services that would directly reach end users in unserved and underserved areas. Additionally, installing such middle mile facilities could have a transformative impact on community development by driving economic growth.
Should we give priority to those middle mile projects in which there are commitments from last mile service providers to use the middle mile network to serve end users in the community? Should the agencies' goal be to fund middle mile projects that provide new coverage of the greatest population and geography so that we can be assured that the benefits of broadband are reaching the greatest number of people? Should we target projects that create "comprehensive communities" by installing high capacity middle mile facilities between anchor institutions that bring essential health, medical, and educational services to citizens that they may not have today? Should certain institutions, such as educational facilities, be given greater weight to reflect their impact on economic development or a greater need or use for broadband services?  If so, what specific information should RUS and NTIA request from these institutions? 
To the extent that RUS and NTIA do focus the remaining funds on "comprehensive community" projects, what attributes should the agencies be looking for in such projects? For example, are they most sustainable to the extent that they are public-private partnerships through which the interests of the community are fully represented? Should we consider the number of existing community anchor institutions that intend to connect to the middle mile network as well as the number of unserved and underserved communities and vulnerable populations (i.e., elderly, low income, minority) that it will cover? How should RUS and NTIA encourage appropriate levels of non-Federal (State, local, and private) matching funds to be contributed so that the potential impact of Federal funds is maximized? In addition, should we consider the extent of the geographic footprint as well as any overlap with existing service providers?

FairPoint Communications believes that no middle mile project should be funded under BIP or BTOP unless the project is accompanied by a firm commitment to extend last mile service to unserved or underserved areas.  Such last mile service may be provided by the middle mile applicant or by another party, but the funding for such last mile service must be demonstrably committed by the last mile provider, including through a separate application for funding of the last mile project.  


Middle mile projects should not, under any circumstances, be funded on a “build it and they will come” philosophy.  The most substantial barrier to reaching most, if not all, extreme rural areas is the need to deploy Remote Terminal and other field equipment to extend broadband networks to locations with extremely low customer density rates.  FairPoint estimates based upon its experience in serving rural customers, including FairPoint’s completed initial engineering for its various BIP/BTOP applications, that the cost of reaching customers in sparsely populated areas in the Northern New England Region with wired facilities is $750-1000 per household or more.  Cable modem deployment, if proposed, would face similar cost barriers since, pursuant to many municipal franchise agreements cable providers are not required to deploy cable facilities to areas with customer per line mile counts that do not meet negotiated minimum levels.  

Similarly, middle mile projects that target community institutions should not be considered unless they are accompanied by a firm commitment to extend last mile service to surrounding unserved or underserved areas.  In many rural communities, major community institutions represent anchors not only for the community, but for the deployment of broadband to the general population in that community.  Such institutions are frequently high volume users, the revenue from which provides the business case for expanding broadband into the community in the first place.  Without revenue from these institutions, in many instances no provider will be justified in making the required investment to serve homes and businesses in the region served by the institution.  Providing funding to middle mile projects that targets public institutions without a firm commitment to extend last mile service to unserved or underserved areas would therefore undermine, rather than advance, the policy goals of BIP and BTOP to expand broadband service to unserved and underserved areas.

Finally, institutions targeted by middle mile projects should be demonstrably unserved.  Applicants should be prohibited from taking credit for providing service to institutions that already have reasonable levels of broadband service.  We have seen at least one application seeking funding to provide direct fiber optic connections to multiple public institutions in areas where 100 mbps IP/MPLS broadband service is commercially available.  This would be a completely inefficient use of federal resources to fund a fiber connection to such institutions.  If an application seeks to provide funding for advanced services, e.g. Telehealth, distance learning, etc., it should be required to provide detailed information regarding the speed and nature of existing service in the Executive Summary of its application, and such information should be posted for comment as part of the Public Notice process.

II(A)(2). Economic Development . Should RUS and/or NTIA allocate a portion of the remaining funds available under the BIP and BTOP programs to promote a regional economic development approach to broadband deployment? This option would focus the Federal broadband investment on communities that have worked together on a regional basis to develop an economic development plan. It would encompass a strategy for broadband deployment, and would link how various economic sectors benefit from broadband opportunities. Such a regional approach would seek to ensure that communities have the “buy-in,” and the capacity, and the long-term vision to maximize the benefits of broadband deployment. Using this option, NTIA and RUS could target funding toward both the short term stimulus of project construction and the region’s longer term development of sustainable growth and quality jobs. For instance, rather than look at broadband investments in both rural and urban communities as stand-alone actions, should RUS and NTIA seek applications for projects that would systematically link broadband deployment to a variety of complementary economic actions, such as workforce training or entrepreneurial development, through targeted regional economic development strategic plans? Should funds be targeted toward areas, either urban or rural, with innovative economic strategies, or those suffering exceptional economic hardship? Should states or regions with high unemployment rates be specifically targeted for funding?

It is the fundamental and underlying purpose of BIP and BTOP to stimulate economic development.  However, FairPoint Communications believes that the funding priorities and allocations applied during Round 1 did not fully align with the ARRA objectives.  There is a heavy emphasis on funding infrastructure applications, which only provides access to high speed broadband.  Indeed, some middle mile applications did not even address critical customer access issues.  Conversely, during Round 1, too little was allocated for Sustainable Broadband Adoption projects, which directly address “take-rate” and “usage” with the community.  $150 million is simply an insufficient allocation of funds to have a meaningful impact on the ARRA goal of greater broadband adoption and utilization.  FairPoint sees a direct and proven connection between greater economic prosperity and greater “take-rates” & “usage”.


FairPoint Communications therefore believes that a greater portion of funding during Round 2 should be directed toward economic development initiatives designed to increase broadband adoption and usage in underserved areas and in areas where access will be new.  We believe that regions that have had limited or no access to broadband services and networks typically do not understand the potential and vast opportunities of broadband access for them.  Funding to support projects that increase this understanding and assist in the achievement of these opportunities is therefore essential in order to leverage the full benefits of broadband that BIP and BTOP seek to achieve.   


We therefore support two specific modifications to BIP and BTOP.  First, applications for infrastructure projects that are linked to programs for leveraging of broadband for economic development should receive substantial credit from the agencies in their scoring processes.  Second, funding for sustainable broadband adoption projects focused on economic development should be increased over Round 1 levels.  Such economic development projects should also be considered on a stand alone basis.  We note that areas that are “underserved” under the current definition due to low penetration, but not low availability, are more likely to benefit from Sustainable Broadband Adoption projects than from infrastructure projects that duplicate existing networks.  


Finally, we believe that it would be appropriate to consider available unemployment data in connection with BIP and BTOP applications, but believe that it would be cumbersome and potentially counterproductive to target funds for this purpose. 

II(A)(4). Other Changes. To the extent that we do target the funds to a particular type of project or funding proposal, how if at all, should we modify our evaluation criteria? How should we modify the application to accommodate these types of targeted funding proposals?  For example, should any steps be undertaken to adjust applications for satellite systems that provide nationwide service, but are primarily intended to provide access in remote areas and other places not served by landline or wireless systems? Are there any other mechanisms the agencies should be exploring to ensure remaining funds have the broadest benefit? How might the agencies best leverage existing broadband infrastructure to reach currently unserved and underserved areas? Are there practical means to ensure that subsidies are appropriately tailored to each business case? For example, should the agencies examine applicant cost and revenue estimates, and adjust the required match accordingly? Could elements of an auction-like approach be developed for a particular class of applications or region? If so, how would the agencies implement such an approach in a manner that is practical within program constraints and timeliness?

FairPoint Communications does not believe that it would be useful to accept applications from satellite providers, even if targeted to underserved rural areas.  Satellite broadband access is simply not a preferred alternative.  Encouraging applications for such projects will only serve to divert agency resources from review of applications proposing to use preferred technologies.


 FairPoint Communications does believe that, time permitting, it could be useful to target specific types of proposals.  In particular, we believe that it would be appropriate to conduct requests for proposals to provide last mile broadband service to areas that have been “prequalified” as underserved.    Such RFP’s could then compare competing proposals on cost, speed, quality of service, and applicant capability.   Such approach would clearly require underserved areas to be identified in advance of the notice of funding availability.  One possible approach would be to delegate the identification of such areas to the states in accordance with rules developed by NTIA and RUS. 
II(B). Program Definitions. Section III of the NOFA describes several key definitions applicable to BIP and BTOP, such as “unserved area,” “underserved area,” and “broadband.” These definitions were among the most commented upon aspects of the NOFA. 

For example, a number of applicants have suggested that the definitions of unserved and underserved are unclear and overly restrictive; that they kept many worthy projects, particularly those in urban areas, from being eligible for support; that there was insufficient time to conduct the surveys or market analyses needed to determine the status of a particular census block area; and that they discouraged applicants from leveraging private investment for infrastructure projects. In what ways should these definitions be revised? Should they be modified to include a specific factor relating to the affordability of broadband service or the socioeconomic makeup of a given defined service area, and, if so, how should such factors be measured? Should the agencies adopt more objective and readily verifiable measures, and if so, what would they be? How should satellite-based proposals be evaluated against these criteria?
With respect to the definition of broadband, some stakeholders criticized the speed thresholds that were adopted and some argued that they were inadequate to support many advanced broadband applications, especially the needs of large institutional users. Should the definition of broadband include a higher speed and should the speeds relate to the types of projects? Should the agencies incorporate actual speeds into the definition of broadband and forego using advertised speeds? If so, how should actual speeds be reliably and consistently measured?  

The NOFA defines “remote area” as an unserved, rural area 50 miles from the limits of a nonrural area. The rural remote concept aims to address the prohibitive costs associated with broadband deployment in communities that are small in size and substantially distant from urban areas and their resources. The definition adopted in the NOFA was intended to ensure that the most isolated, highest-cost to serve, unserved communities could receive the benefit of up to 100 percent grant financing. The geographic factor upon which an area was determined to be eligible was its distance from a non-rural area; in this case, 50 miles. RUS heard from many interested parties, including members of Congress, on this definition. Many believed it was overly restrictive, thereby eliminating too many areas that were not 50 miles or more from a non-rural area but were nonetheless a fair distance away and unserved. Comment is requested on the definition of remote area, as well as whether this concept should be a factor in determining award decisions. Should factors other than distance be considered, such as income levels, geographic barriers, and population densities?


With respect to the definition of “remote areas,” we note that the principal relevance of this term has been to define areas in which applicants could seek 100% grant funding under BIP.  We have commented above in response to item I(A)(4) that, for unrelated reasons, BIP should be modified to allow applicants to seek maximum permitted amounts of grant funding without simultaneously requesting loan funding.  If this suggestion is adopted by RUS, the issue regarding how to best define “remote area” would be less urgent.    However, we would urge the agencies to not focus on whether an area is remote or not, but rather on the density of homes and businesses per road mile in a proposed service area.  Remoteness appears to contemplate that distance from a central location is the most relevant factor affecting the difficulty to serve a rural area.  In the rural states of Northern New England, this is simply not the case.  For instance, existing middle mile service is available even if the most remote areas of northern and eastern Maine, northern and western New Hampshire, and northeast Vermont.  Rather, the principal barrier to providing broadband service is the lack of favorable economics for the deployment of last mile facilities.  By way of example, earlier this year, FairPoint Communications applied for and won a grant from the Connect Maine Authority for 50% of the investment necessary to provide last mile service to Arrowsic, Maine.  This community is approximately 10 miles from the Town of Brunswick, Maine, which has a population of over 20,000, yet Arrowsic had no broadband service.
  We believe that the lack of access was due principally to lack of customer density despite the proximity to a non-rural community and availability of middle mile facilities.  We would therefore urge the RUS to discard its use of remoteness as a test for allowing grant-only funding and allow applicants to seek grant-only funding for any BIP proposal.

With respect to whether the definition of broadband speeds should to the types of projects, FairPoint Communications offers the following.  The BIP rules for Round 1 funding provided a completely inappropriate scoring advantage to fixed wireless providers versus wireline providers.  By providing a 10 point bonus to wireless providers proposing speeds of 2 mbps, while limiting the same bonus to wireline providers proposing speeds of 20 mbps, we believe RUS was attempting to prompt wireline providers to offer superior speeds than they may otherwise be inclined to offer.  However, given the NOFA’s strict scoring approach and its prohibition against funding applications with substantially overlapping service areas, there is a substantial risk that wireless providers proposing service that is inferior in speed, quality, and long term sustainability would receive funding to the exclusion of an otherwise superior wireline project.  To address this concern, bonus scoring should be available to wireless and wireline projects on an equivalent speed basis, perhaps at 10 mbps.

With respect to the definition of “underserved” areas, we believe that due to the lack of public data regarding the penetration of all providers, it was extremely difficult for applicants and for those providing comments in the Public Notice process to demonstrate that broadband penetration was below 40%.  We suggest that where state mapping projects have not been completed, that the definition of underserved omit the 40% penetration test.  Further, we believe that 50% availability was too low a threshold for defining “underserved.”  We recommend that this number be increased to 60%.
II(C). Public Notice of Service Areas. Section VII.B of the NOFA allowed for existing broadband service providers to comment on the applicants’ assertions that their proposed funded service areas are unserved or underserved. Some stakeholders have suggested that this rule may reduce incentives for applicants to participate in the BIP and BTOP programs because of the risk that their applications may be disqualified from funding on the basis of information submitted by existing broadband service providers that they have no means to substantiate or rebut. How should the public notice process be refined to address this concern? What alternative verification methods could be established that would be fair to the applicant and the entity questioning the applicant’s service area? Should the public notice process be superseded where data becomes available through the State Broadband Data and Development Grant Program that may be used to verify unserved and underserved areas? What type of information should be collected from the entity questioning the service area and what should be publicly disclosed.

FairPoint Communications believes that the right of incumbent providers to comment on the availability of existing service is critical to ensuring that BIP and BTOP funds are used as effectively as possible to reach unserved and underserved areas.  Our observation is that a number of applicants asserted that areas were unserved or underserved with little or no support for their assertions.  Similarly, some incumbents provided comments claiming coverage that was difficult to verify.  Clearly, where reliable state broadband data is available, it should be relied upon by the agencies in determining overlap, thereby relieving both applicants, incumbents, and the agencies themselves of the burden of sorting this issue out.

We disagree with the suggestion, though, that “applications may be disqualified from funding on the basis of information submitted by existing broadband service providers.”  The agencies should not rely solely on the information provided by commenters to determine whether an area is served.  If credible information is presented in Public Notice comments, this should serve as a starting point to test the applicant’s assertion that its proposed service areas are unserved or underserved.


Finally, as discussed above in connection with Item I(A)(3), Specification of Service Areas, due to difficulties in using the mapping tool, FairPoint believes that there were discrepancies in many applications between the mapping and the census block listings.  This presents further challenges to applicants, to those providing comments in the Public Notice process, and to the agencies to identify overlap with other applications and existing service.  To address this problem, where incumbents challenge applications, we would urge the agencies to encourage those providing comments to provide supporting information regarding availability and penetration of including either 1) system maps, 2) census block listings, or 3) a detailed description of precisely where they serve, so that the information provided on the mapping tool can be used by the agencies during the due diligence process to corroborate either the application or the challenge.    
III.
CONCLUSION

FairPoint Communications respectfully urges NTIA and RUS to adopt policies and procedures that give highest priority to funding projects that will bring broadband service to unserved and underserved areas as quickly as possible and provide these areas with abundant economic development opportunities.

Dated at Augusta, Maine, this 30th day of November, 2009.

Respectfully Submitted,

/s/ Andrew Landry
Andrew Landry, Esq.
Joseph G. Donahue, Esq.
Counsel to FairPoint Communications
Preti Flaherty Beliveau & Pachios, LLP

45 Memorial Circle

PO Box 1058

Augusta, ME  04332-1058
� Department of Commerce, National Telecommunications and Information Administration; Department of Agriculture, Rural Utilities Service, Docket No. 0907141137-91375-05, Joint Request for Information, 74 Fed. Reg. 10716-219 (November 16, 2009) (the “Request for Information”).


� Arrowsic does have available mobile wireless 3G service.
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