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Dear Mr. Adelstein and Mr. Strickling:


ADTRAN, Inc. (“ADTRAN”) submits these comments addressing several of the issues raised in the Request for Information (“RFI”) issued by the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) with regard to second round implementation of the broadband initiatives of the American Recovery and Reinvestment Act of 2009 (“ARRA”).
  As an initial matter, ADTRAN thanks NTIA and RUS for their Herculean efforts to date to implement the ARRA, and appreciates their willingness to re-examine several aspects of the initial Notice of Funds Availability (“NOFA”).  
Executive Summary
First, as explained below, ADTRAN is concerned that targeting second round funding to “projects that will deliver middle mile infrastructure facilities into a group of communities and connect key anchor institutions,” to the exclusion of last-mile connections to residences, is unlikely to achieve the goals of the ARRA, including facilitating the widespread deployment of broadband services to all Americans.   Second, ADTRAN believes that to the extent the “non-discrimination” provisions under the NOFA could differ from the requirements ultimately adopted by the Federal Communications Commission, service providers face the prospect of complying with inconsistent and/or burdensome additional non-discrimination obligations.  Third, ADTRAN urges NTIA and RUS to modify the definition of “broadband,” to the extent it relies exclusively on the undefined and unconstrained term “advertised speed.”  Finally, the current NOFA definition of “remote” should be modified so that isolated rural communities are not arbitrarily excluded from the grant program.
Targeting Middle Mile Projects

In the RFI, NTIA and RUS ask whether they should “focus on or limit round 2 funding on projects that will deliver middle mile infrastructure facilities into a group of communities and connect key anchor institutions within those communities?”
  ADTRAN believes that such a course of action would not serve the intended goal of expanding broadband to unserved and underserved communities.  The proposal is based on the misguided assumption that deployment of middle-mile facilities will spur deployment of last-mile connections.
  However, ADTRAN is unaware of any evidence that last-mile facilities have gone unbuilt due to the absence of middle-mile facilities.  Rather, last-mile facilities typically have gone unconstructed in parts of America because there are some areas where construction costs and densities make it uneconomical.  Deploying subsidized middle-mile facilities to an unserved or underserved community does not change those economics, and thus would not spur construction of last-mile links.

The converse is much more likely.  Build out of otherwise unserved last-mile facilities, subsidized by RUS or NTIA funding under the ARRA, would result in the creation of end-user revenue sources that in turn would justify the build out or expansion of middle-mile facilities to serve those communities.  As a result, the subsidization of last-mile facilities would be leveraged by private sector financing of middle-mile construction, thus producing a “bigger bang” for the buck.  Alternatively, subsidizing middle-mile facilities could well lead to stranded investments, thus producing “no bang” for the buck in terms of meeting the goal of expanding broadband services to businesses and residences.  Furthermore, the middle-mile applicants were well represented with $8.76B (38%) of the $28B funding requests in the first round, compared with only $4.86B (21%) in last-mile wireline applications.  ADTRAN thus urges NTIA and RUS to continue to focus the second and final round of funding in the proportions outlined in the original NOFA and continue to fund unserved and underserved last-mile projects. 


ADTRAN similarly questions the wisdom of disproportionately expanding the subsidies for projects targeted to “key anchor institutions” in the second funding round beyond the funding levels in the first round.  In light of the high capacity links typically furnished to such anchor institutions, it would seem that it would be economical at present to deploy such connections in most cases.  In addition, the FCC has been subsidizing service to schools, libraries and hospitals for many years, which would have further spurred the deployment of broadband service to these “anchor institutions.”  Thus, before NTIA and RUS commit an even higher percentage of the ARRA funding to “key anchor institutions,” there should be a clear showing that these entities are presently unserved.  While we have been unable to find any current statistics, as of 2003, 93% of classrooms in the United States were wired largely as a result of the FCC’s E-rate program.
  Presumably that percentage has continued to increase. 
To the extent there is a concern that these “key anchor institutions” need more affordable rates in order to provide valuable services to their communities, such subsidies are better addressed in the context of the FCC’s review of the universal service program.
  That program focuses on subsidizing the amount those entities pay for broadband services.  In contrast, the broadband provisions of the ARRA are intended to serve primarily as a one-time spur to construction of new facilities.
 
Nondiscrimination Provisions
The RFI also seeks comment on whether there are any “minor” adjustments that should be made to the nondiscrimination and interconnection requirements established in the NOFA.  As an initial matter, ADTRAN is not convinced that it is necessary to impose any requirements beyond the statutory minimum – adherence to the FCC’s Internet Policy Statement by BTOP grantees.  Such a change, however, presumably goes beyond the “minor” category being examined here.  Nevertheless, to the extent NTIA and RUS retain the current NOFA nondiscrimination and interconnection requirements, ADTRAN is concerned that as presently written in the NOFA, the grantees may face inconsistent and duplicative obligations – those imposed under the NOFA, and those imposed by the FCC in its “net neutrality” proceeding.  Thus, grantees will face burdens that their competitors will avoid, because the competitors’ nondiscrimination requirements will only be those imposed by the FCC.   


The original NOFA is ambiguous at best as to the role of the NOFA nondiscrimination provisions versus what the FCC ultimately adopts in its “net neutrality” rulemaking:  

To the extent that the FCC takes action in this area, such as by modifying its Internet Policy Statement or by adopting additional or different rules or policies, awardees will become subject to FCC rules and policies in lieu of the conditions set forth only to the extent that the FCC rules or policies effectively supersede the conditions set forth above.

Awardees thus face potentially inconsistent obligations, insofar as any rules or policies adopted by the Commission in the “net neutrality” proceeding that differ from the obligations imposed in the NOFA presumably would not “supersede” those NOFA conditions.  Of course, without knowing what, if any, nondiscrimination rules are adopted by the Commission, it is impossible to determine the additional or inconsistent burdens that might apply to grantees.  At the very least, there is likely to be confusion and uncertainty to the extent there are differences between the NOFA and the FCC’s rules.  However, there is no good reason for there to be any unique burdens imposed on grantees. 


While it may not have been the intent of NTIA and RUS to create such potential conflicts or confusion, they can remedy this problem by making clear in the second round NOFA (as well as with respect to the initial grants) that the intent is to have whatever nondiscrimination rules are adopted by the Commission apply in lieu of independent NOFA obligations.  Put another way, NTIA and RUS should make clear that compliance with the FCC requirements would be deemed to be compliance with the conditions specified in the original NOFA.  It certainly makes sense to have all broadband service providers – grantees and others alike – subject to the same rules set by the expert agency.  Relying on the FCC rules would also avoid the need to create a separate method of seeking to enforce NOFA nondiscrimination and interconnection obligations at NTIA and RUS.
Defining Broadband

The RFI also asks whether the definition of broadband should use “actual speeds” instead of the current “advertised speeds,” and if so, how “actual speeds” should be measured.  ADTRAN urges NTIA and RUS to abandon the use of “advertised speeds,” because it fails to reflect the capabilities that subscribers will experience.  ADTRAN believes that a definition that defines the “sustainable speed” (i.e., the speed a user can experience under a defined network usage level), rather than “advertised speeds,” is necessary and warranted.  Attached to these comments is a White Paper that ADTRAN has published that addresses this issue in much greater detail.
  Furthermore, the FCC reported a -56% gap between advertised speeds (“up to” speed) and average “sustained” speeds.
  The FCC observed that the “lack of transparency” in actual broadband performance results in consumers not knowing what performance they will actually experience.  As a result, consumers are unable meaningfully to compare the servives offered by different providers, and application providers cannot know whether their customers will be able to enjoy suitable performance.
The term “advertised speeds,” is undefined in the NOFA, and as far as we can tell, subject to no real limits under current FCC or Federal Trade Commission (“FTC”) regulations.  The FCC’s Rules contain no specific references to “advertised speeds,” and the Commission provides little indirect guidance to Internet access providers as to what speeds they can advertise.
When the Commission adopted the requirement to report broadband connections under different speed tiers in 2004, it declined to require filers to categorize connections by the speed that is actually observed by the end users.
  However, the Commission went on to state that broadband service providers need to be mindful of “general consumer protection laws” with regard to their advertising of broadband speeds.

The FTC is charged with establishing and enforcing advertising claims such as broadband speeds.  The FTC does not have any explicit rules concerning advertising of broadband speeds, although it does generally require that advertising must be truthful and non-deceptive, and that advertisers must be able to substantiate their claims.  The FTC general policy on false or deceptive advertising states:
The Commission intends to continue vigorous enforcement of this existing legal requirement that advertisers substantiate express and implied claims, however conveyed, that make objective assertions about the item or service advertised.  Objective claims for products or services represent explicitly or by implication that the advertiser has a reasonable basis supporting these claims. These representations of substantiation are material to consumers.  That is, consumers would be less likely to rely on claims for products and services if they knew the advertiser did not have a reasonable basis for believing them to be true.  Therefore, a firm's failure to possess and rely upon a reasonable basis for objective claims constitutes an unfair and deceptive act or practice in violation of Section 5 of the Federal Trade Commission Act.

Presumably a broadband service provider under these somewhat vague standards could rely upon laboratory tests to substantiate advertised “up to” speeds, even though the actual throughput that will be experienced by end users will rarely, if ever, match the results that can be achieved in the laboratory.  

In defining “broadband,” ADTRAN believes it is most useful to approach this from the perspective of the user experience, which will depend in large part on the types of applications the subscriber is running.  For many of the most popular applications -- near-real time streaming and real time interactive – the subscriber will experience degraded performance if the network does not deliver the required speed with a high probability.  In the streaming category, the requirement may correspond to measured speed that meets or exceeds the data transfer speed on the order of 90% of the time.  Real time applications may require measured results that meet data transfer requirements on the order of 99% of the time or better.  ADTRAN thus suggests a general definition of “broadband speed” that meets the most stringent requirements for consumer applications that enjoy widespread usage.  We refer to this definition as “sustainable speed,” which is defined as: the speed which a user can achieve with very high (99%) probability.
While sustainable speed can be measured in existing networks, it is nearly impossible to predict in the planning stages for access networks which rely on shared resources – which for practical purposes means virtually all access networks – due to its sensitivity to traffic demand parameters.  In contrast, network capacity is a network parameter which is independent of demand and which can be determined during network planning.  While there is not a specific relationship between capacity and sustainable speed that would not also be dependent on demand, the White Paper demonstrates that there is a bounding relationship such that if sufficient capacity plus scaling (relative to expected average demand) is provided in the shared resources, the network should support sustainable speeds in excess of the required values.


ADTRAN believes that in defining broadband, NTIA and RUS need to consider more than just “speed,” however.  The successful adoption of broadband is dependent on a good user experience, so the definition should reflect properties that impact this experience. While there are many factors that can impact the user experience (including how quickly the network can be deployed), in terms of the data communications aspects, there are two main properties of an access medium/network that can affect the user experience: latency (i.e., delay) and sustained data rate (upload and download).

The first factor, latency, can reduce the responsiveness of the Internet as HTTP sessions involve many “transactions” and to the degree that the round trip time (RTT) between source and destination is increased by the access network, the responsiveness is decreased.  Definitions of broadband should include a component that recognizes the impact of latency on the user experience.  
In terms of absolute numbers, ADTRAN believes that the “Basic Broadband” speeds adopted by the FCC in WC Docket No. 07-38 and incorporated into the first NOFA -- 768 kbps -- are more than adequate today to provide a good broadband experience, if implemented as sustained speeds with low latency.  We recognize that the minimum realized speed to support a good experience will continue to climb over time, and some amount of looking forward is appropriate for the purpose of the broadband provisions of the ARRA.  To the degree that higher sustained speeds are economically feasible, they should be supported and encouraged by the allocation of funds from the broadband provisions of the ARRA.
Re-Defining Remote Areas

The RFI seeks input on whether the definition of “remote area” should be altered in the second BIP funding round.  ADTRAN concurs with the many commenters that have already suggested that the definition should be changed.
  Under the current provisions, 100% grant programs (as opposed to loan or loan/grant programs) are restricted to “remote areas,” defined as those areas more than 50 miles from a non-rural area.  While in many situations the availability of funds from RUS loans or a loan/grant program will allow for the economic deployment of broadband services, that is not always the case.  In some instances broadband deployment will depend on 100% grants.  It makes no sense to arbitrarily exclude rural communities from 100% grant funding simply because they are located within 50 miles of a non-rural area.

Indeed, the rigid 50 mile minimum separation distance serves to exclude vast swaths of the country from eligibility for 100% grant funding, despite the needs of isolated, unserved communities in those territories.  ADTRAN urges RUS to eliminate the definition of “remote areas” and evaluate each rural application on its own merits.  High cost areas will require up to 100% grants, and worthy projects should not be jeopardized by their proximity to larger communities.
 

In sum, ADTRAN believes that if NTIA and RUS make the changes for the second round of funding as suggested in these comments, the goals of the ARRA would be better met and the public interest would be well served. 





Sincerely,






/s/





Stephen L. Goodman 






Counsel for ADTRAN, Inc. 






� 	Federal Register Notice, Docket Number: 0907141137–91375–05, November 16, 2009 at pp. 58,940-58,944 (hereafter cited as “Second RFI”).


� 	Second RFI  at p. 58,942.





� 	In the Second RFI, NTIA and RUS assert:





Such projects also have the potential to stimulate the development of last mile services that would directly reach end users in unserved and underserved areas.  Additionally, installing such middle mile facilities could have a transformative impact on community development by driving economic growth.  Second RFI at p. 58,942.


� 	See, � HYPERLINK "http://newsletters.fundsforlearning.com/FFL%20White%20Paper%20-%20E-rate%20Review%20-%2010%20Years%20and%20Counting.pdf" ��http://newsletters.fundsforlearning.com/FFL%20White%20Paper%20-%20E-rate%20Review%20-%2010%20Years%20and%20Counting.pdf�.





� 	Public Notice, “Comment Sought on the Role of the Universal Setvice Fund and Intercarrier Compensation in the National Broadband Plan,” DA 09-2419, released November 13, 2009.





� 	See, NOFA Public Notice, Federal Register Vol. 74 at pp. 33,104-33,134 (July 9, 2009) at § II.A.1 (“Under BIP, RUS will award grants, loans, and loan/grant combinations for broadband infrastructure.”) and § V.D.2.b.i (“Award funds may not be used for any of the following purposes:  i. To fund operating expenses of the project, including fixed and recurring costs of a project”).





� 	See NOFA Public Notice at p. 33,134 (emphasis added).


� 	See also, ADTRAN’s Comments in Response to NBP # 1 in Docket 09-51, filed with the FCC on August 31, 2009.





�  	See FCC Open Meeting Presentation, November 18, 2009 at Slide 12 (� HYPERLINK "http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-294708A1.pdf" �http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-294708A1.pdf�). 





� 	Local Telephone Competition and Broadband Reporting, 19 FCC Rcd 22340 (2004) at ¶ 27.





� 	See also, Joint FCC/FTC Policy Statement For the Advertising of Dial-Around And Other Long-Distance Services To Consumers, 15 FCC Rcd 8654 (2000) at ¶¶ 4-5.





� 	FTC Policy Statement Regarding Advertising Substantiation, available at � HYPERLINK "http://www.ftc.gov/bcp/guides/ad3subst.htm" ��http://www.ftc.gov/bcp/guides/ad3subst.htm�.





� 	Second RFI at 58,943:  “RUS heard from many interested parties, including members of Congress, on this definition. Many believed it was overly restrictive, thereby eliminating too many areas that were not 50 miles or more from a non-rural area but were nonetheless a fair distance away and unserved.”





�  	If RUS deems it necessary to include some measure of “remote areas,” then at the very least the minimum separation distance between the proposed service area and a non-rural area should be reduced from 50 miles to 25 miles.  In light of the fact that even current “last-mile” broadband technologies with the longest reliable reach – GPON fiber deployments – extend only roughly 20 km, unserved areas more than 25 miles from a non-rural area cannot readily benefit from their proximity to urban broadband systems.  In addition, ADTRAN suggests that any minimum distance be a rebuttable presumption rather than a rigid rule.  As such, an applicant could demonstrate that the proposed area is sufficiently isolated from a non-rural area, even if it is within the 25 mile separation distance (for example, it could be separated by a mountain range).





