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EXECUTIVE SUMMARY


This second round of funding gives the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) (collectively, “the Agencies”) the opportunity to build on initial grants from the first grant application process.  A successful second round will provide needed stimulus to the economy and will do so in a sector – broadband – where the national benefits will be multiplied many times over.


The National Cable & Telecommunication Association and the United States Telecom Association are filing these Comments jointly, along with our separate RFI filings, to emphasize the importance of Agencies’ funding decisions in this round as it relates to broadband adoption by more Americans.  We urge the Agencies to focus their second round efforts on two critical issues hindering the expansion of broadband:  (1) adoption of services in areas where broadband facilities already have been deployed; and (2) deployment of broadband facilities in unserved areas.  The Agencies should consider increasing remaining funds to promote adoption among underserved populations.  This goal can be accomplished by various means, including increasing outreach and educational efforts to target populations who lag in broadband adoption and subsidizing broadband subscription costs for low-income individuals.   In addition, funding for deployment should target unserved areas rather than duplicating service in areas where broadband has already been deployed.
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The National Cable & Telecommunications Association (“NCTA”)
 and the United States Telecom Association (“USTelecom”)
 are pleased to submit their comments in response to the Joint Request for Information (“RFI”)
 from the National Telecommunications and Information Administration (“NTIA”), an agency of the U.S. Department of Commerce, and the Rural Utilities Service (“RUS”), an agency of the U.S. Department of Agriculture (collectively, “the Agencies”).  The Agencies issued the RFI seeking comments on issues pertaining to their second round of funding under the broadband provisions of the American Recovery and Reinvestment Act of 2009 (“the Recovery Act”).

I.
INTRODUCTION.




NCTA and USTelecom members compete against each other vigorously in the broadband marketplace every day to obtain and keep subscribers.  However, we are filing these Comments jointly, in addition to our more detailed separate RFI filings, to emphasize the importance of increasing funding to encourage broadband adoption and targeting unserved areas. 

The Notice of Funds Availability (“NOFA”), adopted under an ambitious time schedule, detailed the rules applicable to the first round of grant requests.  The speed with which the grant program was launched reflects the primary goal of the Recovery Act – re-invigorating the U.S. economy by government grants and loans that stimulate economic activity.  These Comments are being filed before announcement of the first grants and before any assessment of how the NOFA rules ultimately operated in practice.  Nevertheless, we welcome this opportunity to suggest improvements in the grant process in the second round.


Members of NCTA and USTelecom have invested hundreds of billions of dollars in making broadband service available to the vast majority of the American people.  Despite these historic levels of investment of private capital, we recognize, as Congress did in the Recovery Act, that some limited areas of the United States are as yet unserved by broadband.  Connecting potential customers with existing broadband facilities, while tailoring construction financing to areas that have no service, needs to be the touchstone for the second NOFA.  


In particular, we urge the Agencies to consider and adopt policies emphasizing the following points.  The second round of funding should focus on efforts to promote broadband adoption, i.e., reaching underserved populations (as opposed to underserved areas).  The Agencies should increase the funds for sustainable broadband adoption projects, including Public Computer Center programs.  With regard to infrastructure funding, the second grant round should focus on funding “unserved” areas first.  Doing so would best serve the goals of the Recovery Act and is most consistent with the goal of universal broadband availability.

II.
THE SECOND ROUND OF FUNDING SHOULD ALLOCATE MORE OF THE RESERVE FUNDS FOR SUSTAINABLE BROADBAND ADOPTION PROJECTS.


As the RFI notes, parties have suggested that the first round grant rules “could be modified to ensure that the Recovery Act funds make the greatest impact possible.”
  The Recovery Act gives the Agencies considerable funding flexibility to fund adoption efforts.  The amount assigned for sustainable broadband adoption was a floor.  Congress’s intent was that this be the bare minimum to spend on demand-side stimulus, with no upper limit on expenditures.


Yet, of the total first round funding available – up to $3.6 billion between the two Agencies – “up to” $50 million was allocated for public computer center projects and “up to” $150 million was allocated for sustainable broadband adoption projects.  That means that less than six percent of the total first round funding will likely go specifically to adoption projects.  In NCTA’s and USTelecom’s view, this was too little.  But it is not too late.  We urge that the Agencies substantially increase funding for these adoption efforts. 


This second-round funding is the Agencies’ signal opportunity to promote sustainable broadband adoption among underserved populations.  Members of NCTA and USTelecom have undertaken their own efforts to raise broadband awareness and improve digital literacy.  But these voluntary efforts may not be sufficient on their own.  That is why the Recovery Act directed that a significant amount of the appropriated funds be directed to such programs.


The time to promote adoption is now, and the need is great.  The FCC’s task force that is gathering data and developing draft proposals for that agency’s National Broadband Plan this month identified a “Broadband Adoption Gap” in its status report to the Commission.  Among its reported findings: 

· Only 35 percent of families with incomes of $20,000 or less subscribe to broadband services compared to nearly 90 percent of families with incomes of $100,000 or more.

· Rural households are less likely to subscribe than urban households.  

· Only 40 percent of Hispanic households subscribe, followed by 46 percent of African-American households, while 65 percent of white households subscribe.

The second round of funding is an excellent opportunity to begin to address this gap.  The Agencies should invite applications for funding that would be directed to programs that promote broadband adoption among targeted consumers, e.g., digital media literacy programs, Public Computer Center programs, and computer ownership and training programs for targeted populations, working in conjunction with community organizations and non-profits such as Boys and Girls Clubs, PTAs, and community colleges and adult learning centers.  


In addition to helping to address awareness of broadband and its benefits, the second  round should also provide funds for targeted subsidies to make broadband services more affordable.  The FCC’s “Link-Up” program, part of the federal universal service fund (“USF”) structure used to establish and fund voice services, is an example as to how broadband subsidies could work.  It focuses on low income consumers who need assistance in obtaining basic communications services.  The second round of Recovery Act funding presents an opportunity for the Agencies to address these gaps now, rather than waiting on the FCC’s long-running efforts to reform its universal service program.  



Expenditures targeted at education to spur interest in obtaining broadband service, digital literacy programs to assist consumers in using broadband service, and subsidies for targeted populations that need help linking up to broadband are vital.  And they fulfill one of the primary goals of the Recovery Act – to ensure prompt expenditure of grant dollars in ways that promote jobs.  Focusing grants in this way will be an effective, appropriate way to stimulate broadband adoption and use. 
III.
THE SECOND ROUND OF FUNDING FOR INFRASTRUCTURE PROJECTS SHOULD FOCUS ON SERVING “UNSERVED” AREAS.

The RFI sought comment on how the Agencies “can better target their remaining funds to achieve the goals of the Recovery Act.”
  NCTA and USTelecom urge the Agencies to use the second round of infrastructure funds to focus on unserved areas.  Such targeting would best serve the broad goals of the Recovery Act.  When compared to funding areas where broadband infrastructure already exists, funding the construction of facilities in unserved areas would, for example, do more to create jobs, “promote economic recovery”, and “provide long-term economic benefits.”

In underserved areas, residents can use existing broadband services as a catalyst for economic recovery and growth.  But where 90% or more of the residents in an area have no access – the definition of “unserved” – there is virtually no chance that the community will be able to realize the economic benefits of broadband.  The Agencies should use the scarce resources of the broadband stimulus programs to fund projects where they have the best chance of making a difference.

Funding projects in unserved areas is also a more efficient use of taxpayer money.  There is no defensible rationale for the government to pay for overbuilding areas where private capital is already providing broadband connectivity.  As RUS Administrator Jonathan Adelstein recognized at a recent Senate hearing, the Agencies “really do need to think about how we target resources to places that the market won’t serve.  That’s where federal taxpayer dollars should be focused.”
  Senate Commerce Committee member Claire McCaskill echoed the same theme at the hearing, suggesting that federal money should not be used to compete with private investments that have already been made without the need for federal assistance.

We note that restricting funding to unserved areas would track the statutory language of the RUS’s Broadband Initiatives Program (“BIP”) more closely than the NOFA.  Specifically, under the BIP provisions of the Recovery Act, Congress specified that a priority for distributing the funds should be for projects “that provide service to the highest proportion of rural residents that do not have access to broadband service.”
  Congress tipped the balance in favor of areas without any access over areas with pre-existing facilities.  

In apparent recognition of this statutory priority, the first round NOFA did provide a scoring preference for applications proposing projects in unserved areas.  However, such applications were eligible to receive only up to an additional five points, out of a total possible 100 points, compared to applications for underserved areas.
  This minimal level of preference – only a five percent scoring advantage – is wholly inadequate to implement Congress’s intent.  If RUS continues to consider applications for underserved areas in round two – which it need not do under the statute – it should at least substantially increase the number of scoring points awarded for projects promising to bring a service to an unserved area.  


For NTIA’s Broadband Technology Opportunities Program (“BTOP”), funding projects in underserved areas is likewise not a statutory mandate but merely one of five purposes of the program (with the first purpose being to provide access to broadband in unserved areas).  NTIA has complete discretion as to what weight, if any, it gives to the five program purposes.
  The NOFA expresses no preference between projects in unserved vs. underserved areas.  


For the reasons stated above, NTIA should indicate a clear preference in the second-round NOFA for projects in unserved areas and should incorporate that preference into its scoring system.  Like our recommendation for the BIP program, the scoring preference must be substantial to encourage applicants to target unserved areas, which by their very nature are more expensive to build out.  If it were economic for the private sector to build in such areas then it is highly likely they would have done so.


Another non-statutory provision incorporated into the first NOFA was a distinction between “remote” rural areas and “non-remote” rural areas for purposes of determining whether a BIP applicant would qualify for grants for up to 100% of the project cost or only 50% of the project cost.  “Remote” was defined as an area that is farther than 50 miles from a non-rural area.  Presumably, this definition meant to identify unserved areas that are much more expensive to serve.  Distance from a non-rural area, however, is only one of many factors that affect build-out costs and a company’s ability to justify investment in broadband plant in an area.  There are many other important factors related to cost that explain why certain rural areas, including those within 50 miles of a non-rural area, remain unserved, including topography, population density, terrain, and weather, to name a few.  


Since the adoption of the first NOFA, it has become evident that many areas within 50 miles of a non-rural area remain unserved.  At the recent broadband stimulus oversight hearing,   several members of the Senate Commerce Committee raised concerns about the limitation on grants to remote areas.  They had heard from constituents living in areas that were “remote” by any common understanding of the word, but who nevertheless are in areas not qualifying for the higher grant funding percentage.
  


This definition has unnecessarily complicated the application process.  And it has discouraged applications for many unserved rural communities, given that an applicant who proposes to instead serve a non-rural area can automatically qualify for 80% grant funding under NTIA’s BTOP program.  Instead of using a remote–non-remote distinction, the second NOFA should specify that unserved communities in all rural areas should have an equal chance to benefit from the BIP stimulus funding. 

CONCLUSION


NCTA and USTelecom recognize the importance of establishing the right funding rules for this second and final set of the Recovery Act broadband grants.  The Agencies should focus more of the second-round funding on underserved populations to promote sustainable broadband adoption, while using the remaining funds to support infrastructure projects in unserved geographic areas.  


The second round of Recovery Act funding is a watershed for the future of broadband in America.  Making the right mid-course corrections as proposed here will help fulfill the promise of this unprecedented funding opportunity.
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� NCTA represents cable operators serving more than 90 percent of the nation's cable television households and more than 200 cable program networks.  Its members provide broadband, voice, data and video services over their facilities.





� USTelecom represents service providers and suppliers for the telecommunications industry.  Its members provide broadband voice, data and video over wireline and wireless networks. 





�  Joint Request for Information, 74 Fed. Reg. 58940 (Nov. 16, 2009) (“RFI”).


� Pub. L. No. 111-5, 123 Stat. 115 (2009).


� RFI at 58942. 


� Recovery Act § 2, Tit. 2, 123 Stat. at 128:  “not less than $200,000,000 shall be available for competitive grants for expanding public computer center capacity, including at community colleges and public libraries; not less than $250,000,000 shall be available for competitive grants for innovative programs to encourage sustainable adoption of broadband service.”


� “FCC Identifies Critical Gaps in Path to Future Universal Broadband,” FCC News Release, Nov. 18, 2009. 


� RFI at 58942.


� Recovery Act, §§ (3)(a)(1), (3), 123 Stat. at 118.


� U.S. Senate Cmte. On Commerce, Science and Transportation, Hearing on the Oversight of the Broadband Stimulus Programs in the American Recovery and Reinvestment Act, Oct. 27, 2009.


�  Id. (“I just don’t want federal money competing with people who have made investments without the help of federal money.”); see also id., remarks by Senator John Ensign (“I don’t think it’s a good idea for the government to compete with the private sector.”).


� Recovery Act § 2, Tit. 1., 123 Stat at 118 (emphasis supplied).


�  Applicants received one point for every 10,000 households in unserved areas, up to a maximum five points.


�  For example, unlike applications for unserved and underserved areas, NTIA chose not to create any special category for projects proposing to improve access to broadband by public safety agencies, which was also one five program purposes. 


� See, e.g., remarks of Senators Rockefeller, Kerry, Pryor and McCaskill, U.S. Senate Cmte. on Commerce, Science and Transportation, Hearing on Oversight of the Broadband Stimulus Programs in the American Recovery and Reinvestment Act, Oct. 27, 2009.
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