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SUMMARY

The requirement to provide a financial history should remain in place for all applicants because financial history is a critical indicator of the ability to offer sustainable broadband service to consumers.  The RFI’s tentative conclusion that the executive summaries of applications should be made public is reasonable, although proprietary data should remain confidential.  All applicants seeking to serve rural areas should have the option of applying directly for BTOP grants.  Also, NTIA and RUS should evaluate each application on its own merits, rather than predetermine that certain types or categories of projects will receive priority over others.


“Actual” speeds should not be incorporated into the definition of broadband because there is no practical method to determine end-user speeds in a reliable and consistent manner.  The definition of “remote areas” should be eliminated; applicants seeking a greater percentage of grant funding should be evaluated on a case-by-case basis.  In addition, the mapping tool and response form for existing service providers should be improved and made more transparent.  Multiple rural telecommunications organizations have previously supplied specific suggestions on how this can be achieved.


Interconnection and nondiscrimination requirements should apply equally to all funded projects.  Rules prohibiting the sale or lease of funded broadband facilities should be eased when the funded facility constitutes a small proportion of the selling entity’s assets.  Applicants with experience providing services in rural areas, and those with a deep community presence, should receive scoring bonuses.  Finally, prioritization of BIP applications should adhere to the requirement to emphasize projects that serve the highest proportion of rural residents.
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I. INTRODUCTION

The Organization for the Promotion and Advancement of Small Telecommunications Companies (OPASTCO) hereby submits these comments in response to the Joint Request for Information (RFI) from the National Telecommunication and Information Administration (NTIA) and the Rural Utilities Service (RUS) (collectively, the agencies) in the above-captioned proceeding.
  OPASTCO is a national trade association representing over 520 small incumbent local exchange carriers (ILECs) serving rural areas of the United States.  Its members, which include both commercial companies and cooperatives, together serve more than 3.5 million customers.  Almost all of OPASTCO’s members are rural telephone companies as defined in 47 U.S.C. §153(37).  The RFI seeks comment on certain issues relating to the implementation of the Broadband Initiatives Program (BIP) and the Broadband Technology Opportunities Program (BTOP) established by the American Recovery and Reinvestment Act of 2009 (Recovery Act).
II.
A FINANCIAL HISTORY SHOULD BE REQUIRED OF ALL APPLICANTS, BECAUSE IT IS A CRITICAL INDICATOR OF A PROVIDER’S ABILITY TO OFFER SUSTAINABLE SERVICE

The RFI asks what kind of information the agencies should require of new entities, “particularly those that have been newly created for the purpose of applying for grants under the BIP and BTOP programs.”  It specifically asks if the requirement to provide historical financial statements should be eliminated for recently-created entities.
 Applications from entities that were created largely for the purpose of applying for stimulus funding should be carefully scrutinized.  There is an increased likelihood that   such enterprises will lack the staff experience and financial resources needed to provide sustainable broadband services to consumers.  Historical financial data is a key indicator of a broadband provider’s ability to serve customers over the long term.  Therefore, the requirement to provide historical financial information should be retained.

The RFI also asks if more data that is submitted with applications should be made public.
  Proprietary data should remain confidential in order to protect small providers from predatory pricing and other anticompetitive practices undertaken by large companies.  There is no indication that the release of any proprietary information will benefit the public interest or otherwise further the goals of the Recovery Act.  However, the RFI’s tentative conclusion that the executive summary of an application for the second round of funding should be made public
 is reasonable.  
III.
ALL APPLICANTS SEEKING TO SERVE RURAL AREAS SHOULD HAVE THE OPTION OF APPLYING DIRECTLY FOR BTOP GRANTS 


The RFI observes that under current rules, infrastructure applications consisting of proposed funded service areas which are at least 75 percent rural must be submitted to and considered under the BIP program, with the option of additional consideration under BTOP only becoming available if the RUS declines to fund the project.
  This requirement should be dropped.  All applicants seeking to serve rural areas should have the option of applying directly for grants under BTOP, regardless of what percentage of their proposed funded area is rural.  It makes no sense to permit applicants wishing to serve areas that have a greater percentage of non-rural territory to apply directly for BTOP grants, while those seeking to serve areas that are primarily rural – which are typically higher cost to serve – are denied this opportunity.
  

The benefits that grants, rather than loans, can convey to consumers are particularly pronounced in areas that, due to high costs, cannot support the unassisted deployment of broadband services.  All broadband providers have revenue requirements that they must achieve in order to continue serving customers.  Repayment of loans necessarily increases this minimum threshold, making sustainability, as well as improvement and extensions of broadband networks, even more difficult to achieve.  In
rural areas where sustainability is already challenging, the need for a broadband provider to repay even low-cost loans can keep this goal out of reach.  Therefore, it is particularly important for applicants seeking to serve primarily rural areas to be permitted to apply directly for BTOP grants. 

IV.
THE AGENCIES SHOULD EVALUATE EACH APPLICATION ON ITS OWN MERITS, RATHER THAN PRIORITIZE CERTAIN TYPES OF PROJECTS

The RFI seeks comment on whether it should focus remaining available funding on various types of applications, including those for certain middle mile projects, those focused on economic development, or applications that target specific populations.
  All of these kinds of projects promote worthy goals.  However, the relative benefits of awarding funding to individual applicants are dependent on many factors that may vary greatly from one proposal to another.  
In some areas, middle mile projects could best help achieve the overall goals of the Recovery Act.  However, in other places, last-mile projects, or those focused on economic development or specific populations, etc., might represent the most beneficial use of funding.  Therefore, the agencies should not predetermine the best use of the remaining funding.  Each application should be assessed on its own merits.
V.
“ACTUAL” SPEEDS SHOULD NOT BE INCORPORATED INTO THE DEFINITION OF BROADBAND BECAUSE THERE IS NO PRACTICAL METHOD TO DETERMINE END-USER SPEEDS IN A RELIABLE AND CONSISTENT MANNER

The RFI asks if “actual” speeds should be incorporated into the definition of broadband, and if so, how this could be measured in a consistent and reliable manner.
  The Federal Communications Commission has previously acknowledged that factors beyond the control of service providers may compromise their ability to obtain this data.
 End users’ data speeds are influenced by many factors, such as network configuration, topography, network usage at a given moment, backbone choke points, and other considerations over which rural LECs have minimal, if any, control.  

The only way for rural LECs to know what specific speeds end users actually experience is to run costly tests at customers’ premises.  Even then, the results will vary at different times based on usage factors elsewhere in the network that may be impossible to quantify.  Because there is no practical way to measure actual end-user speeds in a reliable, consistent manner, actual speeds should not be incorporated into the definition of broadband.

VI.
THE “REMOTE AREA” DEFINITION SHOULD BE ELIMINATED
The definition of “remote area” under the BIP (i.e., an unserved, rural area 50 miles from the limits of a non-rural area) was established to ensure that the highest cost to serve, unserved communities could receive the benefit of up to 100 percent grant financing.
  The RFI recognizes, however, that this definition is viewed by many as overly restrictive.  Subsequently, the RFI seeks comment on the definition, as well as whether the concept of “remote” should be a factor in determining which applicants may qualify for a greater percentage of grant financing.

OPASTCO agrees with those who have found the definition of “remote area” to be overly restrictive, “eliminating too many areas that were not 50 miles or more from a non-rural area but were nonetheless a fair distance away and unserved.”
  Therefore, applications seeking more favorable funding terms should be assessed on their own specific circumstances and merits, such as the presence of difficult terrain, geographic isolation, sparse populations, etc., rather than an arbitrary mileage factor.

VII.
THE MAPPING TOOL AND RESPONSE FORM FOR EXISTING SERVICE PROVIDERS SHOULD BE IMPROVED AND MADE MORE TRANSPARENT 


The RFI notes that existing broadband service providers are able to comment on applicants’ assertions that their proposed funded service areas are unserved or underserved, and requests comment on the public notice process.
  This important safeguard was put in place to prevent scarce funding from being diverted away from eligible locations to areas where prescribed levels of broadband service already exists.


Six organizations, including OPASTCO, have previously outlined specific problems, and provided corresponding solutions, regarding the mapping tool and response form that facilitate the comment process.
  The problems include the fact that the mapping tool’s format imposes a burdensome requirement on service providers to manually search through applications in an inefficient manner.  In addition, the limited number of Census Blocks displayed by the agencies’ database makes searches unnecessarily difficult.  Finally, the lack of a function to link to all states included in a funding application’s proposed service area further impedes existing service providers’ ability to utilize the mapping tool.
  In order to protect the integrity of the programs and ensure that funding is not improperly diverted from eligible projects, OPASTCO urges the agencies to correct these deficiencies, as suggested in the October 19th letter.

VIII.
INTERCONNECTION AND NONDISCRIMINATION REQUIREMENTS 
SHOULD APPLY EQUALLY TO ALL FUNDED PROJECTS 


The RFI asks if interconnection and nondiscrimination requirements established in the NOFA should continue to be applied to all types of infrastructure projects, regardless of the nature of the applicant.
  Projects funded by the BTOP or BIP should be subject to the same requirements, regardless of the nature of the applicant or the
technology they use.  There is no justification to selectively exempt certain kinds of projects or applicants from interconnection and nondiscrimination requirements.  These requirements should be applied equitably to all funded projects.
IX.
RULES PROHIBITING THE SALE OR LEASE OF FUNDED BROADBAND FACILITIES SHOULD BE EASED WHEN THE FUNDED FACILITY IS A SMALL PART OF THE SELLING ENTITY’S ASSETS


The RFI notes that funded broadband facilities generally may not be sold or leased under the rules established by the first NOFA, and requests comment on whether this prohibition should be eased.
  While the agencies are correct to be concerned about the potential for unjust enrichment, the current rules may impose a barrier to participation and should be modified to provide more flexibility where circumstances warrant.  For example, if funded facilities represent a large proportion of a provider’s assets, concerns about unjust enrichment are more likely to be justified and the prohibition should remain in place.  If, on the other hand, the funded infrastructure only constitutes a small portion of a provider’s total assets, the threat of unjust enrichment is reduced.  In these cases, sale or lease of the funded facilities should be permissible, at least after several years have elapsed.  

Keeping the prohibition in place for a limited number of years may be justified.  However, the broadband marketplace is subject to rapid, often unpredictable changes.  Therefore, it is reasonable to expect that some broadband business plans that appear prudent today may require significant alterations in order to remain viable for the long term.  Some well-qualified potential applicants may be declining to participate in the
programs due to reasonable concerns that the prohibition could lock them into a rigid business plan in a market that often requires adaptability.  Therefore, the ban on the sale or lease of funded facilities should be eased to permit more flexibility.

X.
FACTORS SUCH AS EXPERIENCE SERVING RURAL AREAS AND COMMUNITY PRESENCE MERIT ADDITIONAL CONSIDERATION WHEN APPLICATIONS ARE SCORED

The RFI correctly points out that of necessity, smaller companies, and companies that serve rural areas, typically have higher costs than large companies and those serving in more densely populated areas.  The RFI then asks how the agencies should account for these factors when evaluating the cost effectiveness of broadband infrastructure projects.
  While the economic factors raised by the RFI are relevant, it is important that the agencies consider non-economic factors as well.  Specifically, the agencies should award scoring bonuses to applicants that have a demonstrable track record of providing vital services in high-cost areas, and that have a deep presence in, and commitment to, the communities they serve. 


  Applicants that have experience providing service in rural communities are most likely to successfully deploy sustainable broadband services to their customers.  In addition, applicants that are part of the rural communities they serve have an interest in seeing these projects succeed that goes beyond their own immediate financial benefits.  Providers that are managed and staffed by members of the community have a greater stake in the local economy and quality of life.  Subsequently, they have a greater interest in ensuring that sustainable broadband services are available.  

Therefore, applicants that have proven their commitment and ability to providing modern communications services to rural areas should receive scoring bonuses for projects to serve communities that have, in the past, been disregarded by larger companies as being insufficiently lucrative to serve.  Scoring bonuses of this nature will help to ensure that funding is directed to companies and projects that will provide long-term economic development in rural areas, as intended by the Recovery Act.
XI.
PRIORITIZATION OF BIP APPLICATIONS SHOULD ADHERE TO THE REQUIREMENT TO EMPHASIZE PROJECTS THAT SERVE THE HIGHEST PROPORTION OF RURAL RESIDENTS
The RFI seeks comment on additional changes that would enhance participation and further the goals of the Recovery Act.
  Title I of the Recovery Act stipulated that priority for BIP funding should be given to projects that provide service to the highest proportion of rural residents that lack access.  However, the definition of this evaluation criterion contained in the first NOFA uses absolute numbers, rather than proportions.  Specifically, the NOFA provides a scoring bonus of one point for every 10,000 unserved households that would receive broadband service, up to a maximum of five points.    

The way in which this criterion is defined unfairly favors larger providers.  OPASTCO members serve, on average, only 6,500 access lines, so many could not hope to serve the 10,000 households necessary to achieve a scoring bonus.  A group of six organizations, including OPASTCO, representing various rural carriers brought this problem to the attention of RUS, and suggested that scoring points in the BIP program should be awarded based on the proportion of unserved residents in an area, consistent with the Recovery Act’s instructions.
  OPASTCO urges the RUS to make this change, as suggested in the August 5th letter.
XII.
CONCLUSION


In order to best target funding in a manner most conducive to bringing the maximum level of broadband service possible to consumers that do not, at present, have adequate access, and do so in a manner most in keeping with the Congressional directives provided in the Recovery Act, the above recommendations should be adopted.
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