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The Satellite Industry Association (“SIA”) hereby submits its comments in response to the above-captioned Joint Request for Information (“RFI”) from the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) with respect to the Broadband Initiatives Program (“BIP”) and the Broadband Technology Opportunities Program (“BTOP”).
  SIA’s comments are focused on providing items for consideration in the forthcoming BIP/BTOP Notice of Funds Availability (“Second BIP/BTOP NOFA”) under the American Recovery and Reinvestment Act of 2009 (“ARRA”).  

SIA is a U.S.-based trade association providing worldwide representation of the leading satellite operators, service providers, manufacturers, launch services providers, remote sensing operators, and ground equipment suppliers. 
  SIA is the unified voice of the U.S. satellite industry -- which includes consumer-based satellite broadband service providers and providers of satellite capacity for carriage of Internet services – on policy, regulatory, and legislative issues affecting the satellite business.    SIA has a direct interest in the nation’s broadband policies and regulatory framework.  
EXECUTIVE SUMMARY
In these comments, the Satellite Industry Association urges NTIA and RUS to adopt some important clarifications into the Second BIT/BTOP NOFA.  These clarifications will ensure that the NOFA is implemented in a fundamentally fair manner to all broadband technologies and advance the principle of technological neutrality.  
SIA’s proposals for the NOFA elements are:

· The Second BIP/BTOP NOFA must ensure that the rules do not have the practical effect of precluding satellite technology.  

· Mapping, census and similar requirements in the Second BIP/BTOP NOFA should be reasonable.  
· NTIA and RUS should provide a more meaningful definition of total cost of the project in the Second BIP/BTOP NOFA.  

· The Second BIP/BTOP NOFA should make appropriate provision for taxability of grants.  

· NTIA and RUS should modify the professional engineer certification requirement in the Second BIP/BTOP NOFA to be more appropriate for application to satellite broadband applicants.

· “Broadband” Should Be Defined in a Flexible and Functional Manner that Focuses on the Needs of Broadband End-Users.
DISCUSSION
Because the characteristics of satellite technology are so different than those of terrestrial broadband services, some clarifications to the rules for the Second BIP/BTOP NOFA need to be made to avoid further prejudice to satellite applicants.  SIA has worked productively with NTIA and RUS to identify hurdles in the application process, and appreciates this opportunity to respond to the invitation in the Second Joint RFI to identify steps that should be taken “to adjust applications for satellite systems that provide nationwide service, but are primarily intended to provide access to remote areas and other places not served by landline or wireless systems.”
 
The goal of connecting rural America to the world with broadband is fundamental and incontrovertible.  Satellite broadband service is a realistic and cost-effective way of rapidly providing affordable broadband service to rural America.  Although satellite broadband is in its first generation of service, nearly one million U.S. customers receive satellite broadband service, largely in areas where wireline or fixed wireless service cannot be deployed in a cost-effective manner.  A large number of customers who receive broadband via terrestrial wireless services, are only able to do so because of the "Middle Mile" portion of their network being delivered via satellite.  Next-generation satellite broadband systems – some of which are already on line or in the implementation pipeline – will provide significantly faster speeds and higher data throughput rates per subscriber, with download speeds up to 15 Mbps and upload speeds up to 5 Mbps.  

The reality of the first BIP/BTOP NOFA earlier this year is that there were shortcomings on some of the policy and practical elements that inured to the comparative disadvantage of satellite broadband systems.  This was both unfortunate, and directly inimical to the national goal of providing universal broadband service.  The NTIA and the RUS have an opportunity in the Second BIP/BTOP NOFA to redress the deficiencies that accompanied the first NOFA.  These changes are imperative if, consistent with congressional intent, all broadband technologies are to be permitted to compete on a level playing field for funding.  

In SIA’s view, the Second BIP/BTOP NOFA should include the following elements:
(1) The Second BIP/BTOP NOFA must ensure that the rules do not have the practical effect of precluding satellite technology.  
The “one project for each area” rule should not be interpreted in any manner that disfavors satellite projects.  The first NOFA contains a section (entitled “Overlapping Service Areas”) that purports to prevent the funding of two projects covering the same geographic area.  
By its nature, satellite service covers large parts of the country.  A satellite project is viable precisely because of the satellite’s broad reach.  The Second BIP/BTOP NOFA should specify that the one-loan-per-market rule (or overlapping service area prohibition) should not be interpreted in a way that would disqualify a nationwide or multi-state project from eligibility due to coverage characteristics inherent in the technology.  

(2) Mapping, census and similar requirements in the Second BIP/BTOP NOFA should be reasonable.  
Some of the requirements satellite applicants faced in the first NOFA were exponentially more difficult and expensive for satellite applicants than for other categories of broadband providers.  For example:  

a. Census Block Data.  The application required all census blocks within the service area to be listed.  One satellite applicant was required to list nearly 3 million census blocks in a document over 10,000 pages long.  

b. Online Mapping Tool.  The application required use of a mapping tool to show the service area of a project.  Using this tool required manual entry of county-by-county service area boundaries.  A satellite provider with a footprint over the contiguous US was not permitted to state its service area as “all rural areas within the contiguous 48 states,” but rather, was required to individually and manually map 3100 counties.  

c. Penetration Rates.  Similarly, determining broadband penetration rates (to show underserved/unserved areas) across 3 million census blocks was far more difficult for satellite projects than any other type of provider.

It is important, for balance and fairness, that the Second BIP/BTOP NOFA correct these deficiencies.  Applicants whose projects have a very large geographic footprint should be allowed to provide their overall service area boundaries, in addition to providing a list or textual description of excluded areas.

(3) Provide a More Meaningful Definition of Total Cost of the Project in the Second BIP/BTOP NOFA.  
The first NOFA measures cost efficiency for BTOP Broadband Infrastructure Last Mile Projects “based on the ratio of the total cost of the project to households passed.”  A satellite project will have much larger upfront capital expenses in comparison to a landline project, which will have relatively smaller upfront capital expenses but higher “variable” capital expenditures over time to cover a “home passed.”  The difference in upfront capital expenses for satellite and landline projects could place satellite projects at a comparative disadvantage unless appropriate provision is made for this difference.

In SIA’s view, the “total cost of the project to households passed” should be defined in the Second BIP/BTOP NOFA to include all costs to bring the service to each house claimed to be passed, including operating as well as capital expenditures, and excluding only costs associated with Customer Premises Equipment.  This is the only equitable approach that will help achieve the objective of universal broadband service, and allow meaningful comparison of broadband infrastructure projects across media.
(4) Making Appropriate Provision for Taxability of Grants.  
The taxability of grants is an issue that is not unique to satellite projects, but affects all projects undertaken by entities that are not tax exempt.  Grants provided to applicants under the BIP and BTOP programs most likely will not be tax free.  RUS and NTIA have clarified in their responses to Frequently Asked Questions that federal taxes are not an eligible cost under federal grant programs such as BIP and BTOP.  Nevertheless, the taxation of grants received under the BIP and BTOP programs will require the project developer to pay taxes out of separate funds, thereby effectively reducing the amount of overall funds available to implement the project.  Failing to take the cost of the taxes into account will understate the total costs of a project.  Appropriate recognition should be given to the impact of paying taxes on BIP and BTOP grants when computing the overall project costs and the amount of funds required to implement a project.  
(5)  Modify the Professional Engineer Certification Requirement in the Second BIP/BTOP NOFA to Be More Appropriate for Application to Satellite Broadband Applicants.
The original rules, which focused on terrestrial services, required all projects to be “certified by a professional engineer … who is registered in each state in which the project is located.”  This imposes a difficult, if not impossible, burden on multi-state applicants like satellite providers.  Many states do not have even one licensed professional engineer with the experience needed to evaluate a satellite project.  
SIA calls upon NTIA and RUS to formally clarify that a single professional engineer, skilled in satellite technology, must certify the project.  This requirement would be entirely consistent with the Frequently Asked Questions clarification provided by NTIA with regard to BTOP applications.
(6) “Broadband” Should Be Defined in a Flexible and Functional Manner that Focuses on the Needs of Broadband End-Users.
SIA encourages the adoption of a broadband definition that is flexible and technology-neutral, taking into account factors that focus on user needs.  A user in a remote area, for example, may be primarily interested in ubiquitous coverage, mobility and a cost-effective solution – and less interested in speed, provided their commonly used broadband applications are available.  Using a specific speed threshold as a mandatory gating factor could prevent users from taking advantage of certain spectrum-based technology solutions that would provide effective access to commonly-used online broadband applications.  It could also prevent users from enjoying mobility and cost efficient access in harder-to-reach areas.  Speed is but one factor – and for many users in remote areas it is, frankly, not as relevant as other considerations.  

Accordingly, a broadband definition should not rely solely on an arbitrary data rate that could exclude satellite-delivered and other broadband services and the unique benefits they offer to users, especially in remote areas.  A definition of broadband services must be flexible enough to meet the needs of different environments and suited to the realities of specific user needs.  A one-size-fits-all definition may therefore be ill-advised. 

Instead, there should be a list of criteria for determining whether an offering is broadband, taking into account the relevant factors that optimize the user experience. These criteria would include: the availability of commonly used broadband applications; speed; extent of reach/coverage; mobility; reliability; and cost effectiveness. 
 These factors are consistent with the concept that an “application-based approach” may be an appropriate way to define broadband, along with technological and other distinctions.
CONCLUSION

SIA urges NTIA and RUS to take due account of the policy proposals set forth above as they progress their work on the Second BIP/BTOP NOFA.
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�  Broadband Initiatives Program and Broadband Technology Opportunities Program, Joint Request for Information, 74 Fed. Reg. 58,940 (Nov. 16, 2009) (“Second Joint RFI”).





� SIA Executive Members include: Artel Inc.; The Boeing Company; CapRock Government Solutions; The DIRECTV Group; Hughes Network Systems, LLC; DBSD North America, Inc.; Integral Systems, Inc.; Intelsat, Ltd.; Iridium Satellite, LLC; Lockheed Martin Corp.; Loral Space & Communications Inc.; Northrop Grumman Corporation; Rockwell Collins; SES Americom, Inc.; SkyTerra Communications, Inc; and TerreStar Networks, Inc.  Associate Members include: ATK Inc.; Comtech EF Data Corp.; DRS Technologies, Inc.; EchoStar Satellite, LLC; EMC, Inc.; Eutelsat Inc.; iDirect Government Technologies; Inmarsat Inc.; Marshall Communications Corp.; Panasonic Avionics Corporation; Spacecom Ltd.; Stratos Global Corp; SWE-DISH Space Corp; Telesat; ViaSat Inc.; and WildBlue Communications, Inc.  Additional information about SIA can be found at http://www.sia.org.  





�   Second Joint RFI, 74 Fed. Reg. at 58943.





� See, e.g., Satellite Industry Association, Notice of Ex Parte Presentation to FCC Broadband Task Force in GN Docket No. 09-51, at Attachment, p. 9 (filed October 20, 2009).  The ubiquity of satellite service relates closely to another issue that can be important to consumers: reliability. Many current satellite users purchase the service because it is available when a terrestrial network is not, either because of coverage or because of damage. Satellite is widely recognized as providing a reliable alternative to terrestrial networks, and it is reasonable to assume that more consumers will value this as next generation services become more widespread. Still other users may place value on mobility for similar reasons.
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