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EXECUTIVE SUMMARYtc "COMPANY PROFILE AND EXECUTIVE SUMMARY" \f C \l 1

Telecom Transport Management, Inc. (“TTM”) previously applied through its operating subsidiary for a $16.5 million broadband infrastructure grant to enable construction of a middle mile network covering approximately 7,000 square miles in Southern Minnesota.  TTM’s responses to key issues raised in the RFI are summarized here:

ISSUE I.A (STREAMLINING THE APPLICATIONS) -- The National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) should focus during initial review upon those matters most critical to discerning which applicants and projects are highly qualified and appropriate for advancement to a step two “due diligence” phase.

ISSUE I.A.3 (SPECIFICATION OF SERVICE AREAS) -- NTIA and RUS should permit applicants to use, if they so choose, a set of pre-approved commercially available mapping tools, such as MapInfo, in lieu of the mapping tool provided for use in the first funding round.  Moreover, with respect to identifying unserved and underserved service areas, TTM recommends that the agencies permit providers to rely upon state-supervised designations of such locations as a “safe harbor.”  Finally, the agencies should consider ways in which they can promote more widespread public release of all such area designations by the States.

ISSUE I.A.4 (RELATIONSHIP BETWEEN BIP AND BTOP) -- Those applicants who have no intent or ability to seek loan funding should be allowed to skip the step of filing “rural” applications with RUS in the first instance and to proceed directly to NTIA with their applications.  Such a modification would save both applicants and the agencies themselves the time, effort, and expense associated with preparing and reviewing applications that cannot ultimately proceed through RUS.

ISSUE II.A (FUNDING PRIORITIES AND OBJECTIVES) -- NTIA and RUS should not impose artificial limitations that may prevent worthwhile projects from receiving funding.  While community support can demonstrate project value, singular focus on public-private partnerships may undermine selection of the most effective projects.  Further, demonstrated local service provider commitments to middle mile projects should serve as evidence that the proposed project has merit and warrant a higher “score” in evaluation.  At the same time, however, NTIA and RUS should recognize that parties are unlikely to establish formal contracts until a project is funded, and the agencies should therefore be careful in defining the commitment that must be demonstrated.
ISSUE II.A.4 (OTHER CHANGES - MIDDLE MILE PRICING) -- NTIA and RUS should clarify the type of information required from applicants in connection with the state of competition in the middle mile marketplace.  In the middle mile market, it can be difficult to determine what competitors charge for services, and prices differ based upon originating and terminating locations, interconnection points, types of interconnection, physical route differences, and other factors.  Thus, to take realistic account of how competitive information is made available in the middle mile market, NTIA and RUS should require applicants only to provide pricing information indicative of what they can obtain with respect to prices charged by competitors (if any) in that market.
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Telecom Transport Management, Inc. (“TTM”) submits this Response to the Joint Request for Information (“RFI”) issued by the National Telecommunications and Information Administration (“NTIA”) and the Rural Utilities Service (“RUS”) regarding implementation of the broadband funding programs created by the American Recovery and Reinvestment Act (“Recovery Act”).  This Response will address issues raised in the order identified within the RFI.  


By way of background, TTM builds and operates protected, fully managed TDM (DS1, DS3 and OCn) and Ethernet backhaul networks for wireless operators.  TTM employs a fiber to the cell site design, together with licensed microwave systems, to connect hundreds of cell sites in each market to wireless carriers’ switches.  The company was founded by a team of industry veterans from the McCaw cellular management team who saw that a lack of cost-effective and scalable backhaul alternatives would create operational and financial barriers for wireless operators as they transition to 3G and 4G broadband services.  Through its TTM Operating Corporation, Inc. subsidiary, TTM applied for a $16.5 million broadband infrastructure grant from the Broadband Initiatives Program (the “BIP”) or the Broadband Technology Opportunities Program (the “BTOP”) to enable construction of a middle mile network covering approximately 7,000 square miles in Southern Minnesota.  As such, TTM has had significant opportunity to study and work with the first round BIP and BTOP application rules, and it believes that several changes should be considered as set forth herein in developing the rules for the second round of funding.
ISSUE I.A (STREAMLINING THE APPLICATIONS)


In the RFI, the agencies ask, among other things, whether they should modify the two-step review process as part of the BIP and the BTOP.  TTM supports such reform and, in particular, urges NTIA and RUS to defer certain application elements to the “Step 2” due diligence phase rather than compelling delivery of those items with the initial application (as was the case in the first round of BIP and BTOP funding).


Legal Opinion: The agencies can determine the most highly qualified projects without requiring each applicant to attach a legal opinion to the initial application.  The legal opinion provides no insight into the merits of the broadband infrastructure project in question or the financial, technical, or managerial wherewithal of the applicant to complete and sustain that project.  Instead, it calls merely for a legal assessment of the applicant’s organizational capacity and authority to enter into loan or grant award terms (copies of which have only been published in draft form at the time of application).  TTM acknowledges that this is information that the agencies should logically receive prior to executing any award agreements with applicants, but there is little to no benefit to be gained by demanding that applicants incur the substantial expense of seeking out such a legal opinion at the earliest stages of project evaluation.
  To the contrary, TTM submits that NTIA and RUS would be better served by receiving legal opinions during the second step of application review, so that they can confirm closer to the time of award that the applicant is in fact capable and authorized from a corporate perspective to enter into the award transaction and that it is not subject to any material legal proceedings.  Thus, rather than forcing thousands of applicants to incur significant legal fees and manage the substantial effort to obtain legal opinions in support of applications that might never advance past the preliminary stage of agency evaluation, the agencies should only require legal opinions at Step 2 of the review process.


Engineering Certification: The engineering certification is another item that would seem more appropriate and reasonable for production during the Step 2 “due diligence” phase.  Although this certification admittedly ties more directly to evaluation of the merits of a project than the legal opinion, it too is incredibly time-consuming and expensive to procure.  At the very least, as an alternative to an engineering certification at the initial application stage, NTIA and RUS could permit an applicant who has existing operations to provide the certification of its Chief Technical Officer (or a similar officer-level employee with technical expertise and oversight) that attests as to the technical workings of the project in question and provides insight into deployment and operation of similar networks by the applicant in the recent past.  This would provide the agencies with comfort as to the technical capabilities of the applicant and the project in question, while also reducing the substantial burden of procuring a professional engineering certification within a very short application timeframe during which applicants are also racing to finalize their plans and address numerous other application items.  Then, at Step 2 of the application process -- or if the applicant cannot demonstrate in the initial application that it has in fact undertaken infrastructure deployment and operated a network based upon similar technology on a similar scale in the past -- NTIA and RUS could require a professional engineer certification to support the project.


Pro Forma Forecasts: NTIA and RUS should consider a more finely tuned approach to analyzing the financial merits of proposed projects.  In the first round of funding, the agencies required applicants to include 5-year pro forma financial forecasts and assumptions with their initial applications, including a balance sheet, income statement, and statement of cash flows, for all operations.
  While TTM recognizes that the financial viability of an applicant is important to long-term project success (i.e., a project that makes money on its own could still flounder if undertaken by a failing firm), historical financial statements (which were required as a separate item in the applications) provide a reasonable foundation for the agencies to evaluate the financial qualifications of the applicant, especially at the initial review stage.  Thus, rather than requiring applicants to prepare and submit long-term forecasted balance sheets and income statements as part of the initial application, the agencies should simply require applicants to continue to provide historical financial statements (as was required in the first round of funding) together with a pro forma cash flow forecast for the proposed project itself.  Then, during the Step 2 “due diligence” phase, the agencies can compel those applicants who advance to provide more complete pro forma forecasts with respect to the project itself and/or the enterprise as a whole.

ISSUE I.A.3 (SPECIFICATION OF SERVICE AREAS)


The polygon-based mapping tool provided by the agencies for use in the first round BIP and BTOP application process compelled applicants to “hand-draw” their network maps, and then to “hand-draw” again on top of those network maps to mark the areas that were identified as unserved or underserved.  Drawing such network coverage and proposed serving areas by hand through polygons, however, was difficult and incredibly time-consuming, and it also ran the risk of producing errors to the extent, for example, that tiny slivers of census blocks were not mapped precisely to the overlay of unserved and underserved areas.  The provided mapping tool was also particularly difficult to apply and use in the context of “middle mile” applications.  For example, from just a brief review of various first round “middle mile” application maps before they were removed from public view, it appeared that “middle mile” providers took a variety of approaches to mapping, with some depicting their maps simply as nearly “straight lines” (i.e., fiber routes) and others showing amorphous last mile serving areas in which they would have interconnection points (but not showing the actual network route itself through and outside of those areas).


By contrast, there are a number of commercially available mapping tools commonly relied upon by the telecommunications industry that TTM believes could offer a more precise means of depicting the proposed networks and the unserved and underserved areas.  Such mapping tools could be particularly useful in identifying with more specificity both the network routes and the interconnection points of proposed middle mile projects.  NTIA and RUS should therefore permit applicants to use, if they so choose, a set of pre-approved commercially available tools, such as MapInfo, in lieu of the mapping tool provided for use in the first funding round.  Permitting use of such industry-standard mapping tools -- together with more specific and certain guidance from the agencies on precisely what each map should depict in terms of network routes and the unserved and underserved last mile areas in which interconnection points would be established -- would facilitate both applicant preparation of such maps and agency review of them.


Moreover, with respect to identifying unserved and underserved last mile service areas (either for last mile applications or as the locations of interconnection points in middle mile applications), NTIA and RUS should permit applicants to rely upon state-supervised designations of unserved and underserved locations as a “safe harbor” in lieu of being required to conduct any study or engage in any other methodology to support such designations.  As the agencies are well aware, some states have made significant progress in gathering data and publishing maps of those areas they have identified as unserved and underserved within their respective jurisdictions.
  Applicants should be entitled to rely upon such designations in submitting their applications -- although, to be clear, the agencies should also permit applicants to present evidence that other areas remain unserved and/or underserved as well, notwithstanding what the state-sanctioned maps might identify as served.


Finally, NTIA and RUS should consider ways in which they can promote (or compel) the public release of all unserved and underserved designations by the states, such as through conditions on broadband mapping grants or other means.  For example, TTM understands that the State of Minnesota has been working with Connected Nation to identify unserved and underserved areas in that jurisdiction, but it was not clear that the information relating to all such areas was available for use with first round funding applications.  Applicants (and the agencies) should be able to benefit from the information gathered, rather than compelling applicants to come up with their own calculations and determinations that may or may not reconcile with data that a State has already compiled.

ISSUE I.A.4 (RELATIONSHIP BETWEEN BIP AND BTOP)

NTIA and RUS should modify the rules used in the first round of BIP and BTOP funding to permit those who have no intent or ability to seek loan funding to skip the step of filing “rural” applications with RUS in the first instance.  For example, because of their own capital requirements and/or the business plans associated with specific projects, certain applicants may simply be unable to support a project on the basis of a loan or loan/grant combination.  Yet because of the rural nature of their projects, applicants proposing such projects in rural areas were forced in the first funding round to submit their applications to RUS.  This likely resulted in submission to RUS of a significant amount of applications for which only grant awards were sought, even as the applicants clearly stated that they could not accept any of the loan-based awards that would generally be made available under BIP.  The agencies in turn are now forced to go through such applications to determine how and when to refer them to NTIA for consideration -- resulting in inefficient use of scarce review resources, particularly at RUS.  To save both applicants and the agencies themselves the time, effort, and expense associated with preparing and reviewing applications that cannot ultimately proceed under BIP, NTIA and RUS should permit providers to self-identify rural projects for which they are seeking only grant awards and to choose to submit such applications directly to NTIA for consideration under BTOP.

ISSUE II.A (FUNDING PRIORITIES AND OBJECTIVES) -- 

The RFI asks whether NTIA and RUS should modify the objectives of the BTOP and BIP to place additional focus on projects that reach certain types of groups or communities.  TTM submits that the agencies should not erect artificial limitations on the scope of projects eligible for consideration.  Particularly, NTIA and RUS should not focus on or limit funding to projects that serve groups of specified communities, connect certain types of institutions, and/or are arranged through public-private partnerships.  Adding such artificial constraints on funding eligibility would run the risk of favoring incumbent operators or “home state” companies over better-qualified projects, and may in turn result in possibly inefficient use of the limited funds available.  Erecting barriers to eligibility in this way could limit the funding available for projects that may be more worthwhile and effective, and could artificially divert funding away from -- rather than toward -- the best projects.  Although TTM certainly agrees that community support should be a factor considered as NTIA and RUS review and score applications, such support or community coordination should not be used as a singular qualification for a certain pool of funds or as a limiting factor to the detriment of worthwhile projects.


Put simply, the public interest is best served by using the entirety of BTOP or BIP funds to support the most qualified projects.  The primary purpose of the Recovery Act is to create jobs and stimulate the economy.
  Private enterprise -- and small businesses in particular -- typically drive job growth and economic development.
  It would be contrary to this statutory purpose to draw overly narrow eligibility boundaries that artificially exclude applicants who are perhaps best equipped to create jobs from certain pools of funding within BTOP or BIP.


Second, TTM urges NTIA and RUS to give priority to those middle mile projects that have “commitments” in hand from last mile service providers.  The purpose of this documentation would be to demonstrate that the middle mile applicants have meaningful commercial support, and therefore, that the project is a worthwhile investment from the agencies’ perspective.  A lack of such support, on the other hand, may signal to the agencies that the project may not be economically viable, prone to failure or, at minimum, may be an inefficient use of the limited agency resources.  


This being said, the agencies should not require that applicants demonstrate such “commitments” in the form of executed and enforceable contracts and/or orders.  Prior to funding (and thus confirmation that the network in question will in fact be built), it is difficult, if not impossible, to obtain firm purchase commitments from customers for bandwidth on such a network.  As an analogy, the agencies wanted and rewarded certainty in the budget and planning process in Round 1 initial applications.  But at the same time, applicants were not expected to have every vendor agreement executed and in hand at the time of filing their initial applications, because applicants simply cannot make binding commitments to vendors prior to knowing if an award has been won.  Likewise, even if they are longing for better availability in the middle mile, last mile service providers and other customers are highly unlikely to sign a binding contract to purchase a middle mile transport service until they know that the network will in fact be built.  Thus, in lieu of binding “commitments” in the form of executed and enforceable contracts and/or orders, the agencies should simply require that a middle mile provider produce some reasonable measure of proof or other indication of interest by last mile service providers -- such as letters of support, requests for pricing quotes, and/or a repeated prior course of dealing between the middle mile provider and the potential customers -- to obtain credit as having secured commitments from last mile providers.

ISSUE II.A.4 (OTHER CHANGES - MIDDLE MILE PRICING)

In the first round of funding, NTIA and RUS required applicants to provide certain information with respect to existing providers in their proposed service areas.
  For middle mile projects, this information included: (a) technology; (b) service tiers; (c) distance band; and (d) pricing.  In the middle mile market, however, it can be highly difficult, if not impossible, to ascertain the pricing that competitors assess for their services.  Middle mile providers operate in a largely deregulated environment, where prices are not tariffed and some providers treat the rates they charge in specific cases as competitively sensitive information.  Moreover, prices may differ at any given time based upon circumstances ranging from specific originating and terminating locations (i.e., A and Z locations), interconnection points, the types of interconnections available, physical route differences, and a variety of other factors.  Thus, in their second round application forms, NTIA and RUS should take account of the realities with respect to the availability of competitive information in the middle mile market, and should require applicants only to provide pricing that they understand to be indicative of what might be applied by competitors, if any, in that market.

*
*
*


TTM is grateful for the opportunity presented by the BIP and BTOP initiatives and is excited by the promise of these programs.  We thank NTIA and RUS also for their review of these comments and their interest in considering enhancements to the programs.

Respectfully submitted,



/s/  Mark Hamilton
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� 	As an analogy, to the extent that legal opinions are required in corporate transactions, they are not typically required upon initial execution of a definitive agreement.  Rather, if required at all, they are most often provided by counsel just prior to closing of the transaction.  This makes sense given the amount of work that is required to secure such an opinion -- no one wants to incur the time, expense, and effort of due diligence necessary to support a meaningful legal opinion for a transaction that might never close.








� 	See RUS, Broadband Initiatives Program Application Guide (“BIP Guide”), at 29 (Item 50); NTIA, Grant Guidelines for the Recovery Act Broadband Technology Opportunities Program (“BTOP Guide”), at 51 (Item 50). 





� 	Indeed, TTM submits that in the case of grant awards, the only need should be to show that the project itself is sustainable.  Even if a firm fails, a successful, money-making project generating positive cash flow will almost certainly “find a home,” and repayment is not a concern with a grant award.  By contrast, it makes sense for RUS in the context of BIP loans and loan/grant combinations to seek a more detailed review of the firm’s overall financial viability at Step 2 of the review process, so that it can rightfully ensure that the firm is capable of repaying the loans that would be issued in connection with the project.





� 	See, e.g., http://connectednation.org/state_programs/ (identifying and providing links to broadband programs and mapping efforts underway with respect to Kentucky, Tennessee, Ohio, Texas, West Virginia, Minnesota, Kansas, North Carolina, and South Carolina).





�  	Pub. L. No. 111-5, Section 6001(b)(5), (k)(2)(D) and Section 1602.


�  	See, e.g., Small Business Association, Advocacy Small Business Statistics and Research, available at: http://web.sba.gov/faqs/faqindex.cfm?areaID=24 (stating, among other things, that small businesses generated 64 percent of net new jobs over the past 15 years).


� 	BIP Guide, at 17-18 (Item 21); BTOP Guide, at 35 (Item 21).
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