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COMMENTS OF METROPCS COMMUNICATIONS, INC.

MetroPCS Communications, Inc. (“MetroPCS”),
 by its attorneys, hereby respectfully submits brief comments in response to the above-referenced Notice of Inquiry (“Notice”) released by the National Telecommunications and Information Administration (“NTIA”) on July 7, 2009.
  The Notice solicits information in an effort to enable the NTIA to improve the spectrum clearing and relocation processes authorized by Congress in the Commercial Spectrum Enhancement Act (“CSEA”).
  This is a worthy effort and MetroPCS applauds NTIA’s effort to improve and streamline the relocation process.  However, MetroPCS submits that the far more pressing issue is to identify additional Federal spectrum which can be reallocated from government users and to make it available in the near term for commercial broadband users.
MetroPCS applauds the NTIA for the release of the forward-looking Notice seeking comments in an effort to address some of the well-publicized problems
 with the CSEA relocation process experienced by the diverse commercial entities that won Advanced Wireless Services (“AWS”) spectrum at auction.  Based on its experience, MetroPCS submits that the NTIA need not “reinvent the wheel” to improve the spectrum clearing and relocation processes. After a somewhat slow start, the relocation process under the CSEA generally worked and only requires relatively minor tweaks and improvements.  Specifically, information from the Federal Government on the status of relocation efforts needs to be readily accessible and available on a more timely basis.  Also, experience with the AWS relocations indicates that government users are capable of clearing spectrum relatively quickly if required to do so, but also tend to take advantage of any additional time they are given.  This suggests that the timetables for relocation should be accelerated to the maximum extent possible.  Finally, the date at which funds become available and when the relocation should begin can be clarified.

Given that the relocation process has worked relatively well, the NTIA could be seen as placing the cart before the horse if it devotes substantial resources to the Notice, especially since there currently is no additional spectrum in the near horizon that would require clearing.  The far more pressing task that the NTIA should be dedicating resources to at this time is determining whether any additional underutilized Federal government spectrum can be identified, reallocated and auctioned for commercial wireless broadband use.  Making additional spectrum available is consistent with NTIA’s core mission of efficiently managing the people’s radiofrequency spectrum that has been allocated for Federal government use.
  Further, given the current federal deficits and the need for additional funding for such important national policies as health care, the funds such an action would bring are important.  NTIA’s top priority therefore should be to conduct a comprehensive spectrum inventory and expeditiously release a public report that discloses the Federal government’s current spectrum holdings, subject to reasonable protections for information that may have legitimate national security implications.   
The need for additional broadband spectrum resources is especially critical now that the broadband spectrum holdings in the commercial wireless sector have become ever more consolidated in the hands of a few large nationwide carriers -- with very little spectrum currently available for new licensing.  Local, rural and regional wireless providers and new entrants -- which have played an important role in bringing beneficial competition, innovative services and lower process to consumers -- are starved for spectrum and at risk of losing their ability to compete effectively against entrenched nationwide carriers, and some may not be able to convert to broadband without additional spectrum.  Absent the opportunity to acquire spectrum in expansion areas in the near term, rural and regional competitive broadband wireless providers and new entrants will not be able to compete effectively, and may well vanish from the marketplace over time, to the detriment of consumers nationwide and contrary to President Obama’s goal of universal broadband access.    
MetroPCS is a facilities-based wireless provider offering a service targeted to a mass market largely underserved by the major national wireless carriers. Specifically, MetroPCS provides unlimited “all-you-can-eat” wireless services for an affordable fixed monthly fee.  For example, one MetroPCS flat rate, month-to-month service plan allows customers to place and receive unlimited calls from within a MetroPCS service area for a fixed rate as low as $30 per month.  MetroPCS does not require customers to sign a long term contract or pass a credit check.  Services of this nature are very appealing to unbanked and credit challenged customers, lower income users, young people, unemployed or newly employed individuals and persons living on a fixed income.  As a result, the MetroPCS customer base has continued to grow despite the current depressed economic conditions.  MetroPCS expects to bring its innovative services and plans to broadband wireless services as well.
MetroPCS has brought new competition to both incumbent wireline and wireless carriers in each metropolitan area in which it has launched service.  MetroPCS is proving to be a very important source of facilities based competition with wireline carriers.  Over 80% of MetroPCS’ customers use MetroPCS’ service as their primary telecommunications service and a significant percentage of MetroPCS’ customers are first-time wireless users.  One noteworthy indication of the positive, pro-competitive impact MetroPCS is having on the wireless market is the fact that every one of the nationwide carriers recently has introduced its own version of fixed price, all-you-can-eat wireless service plans.  Furthermore, MetroPCS’ wireless plans are appealing to those customers wanting to “cut-the-cord.”

At this point, MetroPCS has launched service as a new entrant in over 12 major metropolitan areas in the last six years and had over 6.3 million subscribers in the United States as of June 30, 2009, making it the fifth largest facilities based U.S. wireless provider.  While MetroPCS is extremely proud of its growth and record of public service, the fact remains that the ability of companies like MetroPCS and new entrants to grow and bring competition to new areas is threatened by what it views as a severe spectrum shortage.  
Although the Federal Communications Commission (“FCC”) has auctioned several significant blocks of broadband spectrum in recent years,
 much of it has ended up, one way or another,
 in the hands of the Big-4 carriers (AT&T, Verizon Wireless, Sprint and T-Mobile).  For example, in the recently concluded 700 MHz auction, AT&T Wireless and Verizon Wireless spent nearly 16 billion of the more than 19 billion dollars paid for licenses and acquired the overwhelming majority of the available spectrum.
  And, many of the local, regional and midsized wireless providers either ended up with no licenses (e.g. Leap Communications) or fewer licenses than they sought when they entered the auction (MetroPCS and US Cellular).  Without meaningful access to spectrum, new entrants and small, rural and regional wireless providers will find themselves simply unable to grow.  
Unfortunately, the readily available inventory of spectrum suitable for broadband commercial use is scant.  Only 30 MHz of allocable paired broadband spectrum remains on the horizon (i.e., the 10 MHz 700 MHz D-Block; the 10 MHz AWS-2 J Block and the 10 MHz AWS H block).  But the utility of these blocks is undermined by various encumbrances and regulatory policies.  The 700 MHz D Block is encumbered by the prospect of being subject to a public-private partnership run largely for the benefit of public safety users, thus adversely affecting the utility of the 700 MHz D block for purely commercial uses.  The AWS-2 H Block allocation has been delayed by nagging interference concerns and potentially crippling technical rules.  And, the FCC is actively considering proposals that would eliminate the paired J Block entirely in order to foster a nationwide broadband Internet service with prescribed business model in the AWS-3 band.  

In sum, there clearly is now a spectrum shortage for all but a few of the largest carriers. This being the case, it should be considered a top obligation of the Federal government to quickly rectify this situation by making additional spectrum available for auction to the competitive wireless providers that were largely frozen out of the 700 MHz auction.  This is a challenge, however, because the spectrum-rich nationwide carriers are not anxious to face increased competition.  Consequently, the “spectrum crunch” is tolerable for them because they can exploit their spectrum advantage over competitive providers with smaller spectrum holdings. Essentially, any unnecessary complexity and process that helps delay the government from making new spectrum available for auction further serves those interests at the expense of consumers.    
As the NTIA is aware, bipartisan legislation has been introduced both in the Senate and the House that would require the NTIA, and the FCC, to conduct and then release publicly, a report with a spectrum inventory of each band from 300 MHz to 3.5 GHz within 6 months of enactment.
  While MetroPCS strongly supports this legislation and urges quick its enactment by Congress, the NTIA already has sufficient statutory authority and spectrum management resources to immediately conduct and publicly release a report on the spectrum inventory of the bands managed by the NTIA.
 Accordingly, MetroPCS urges the NTIA to dedicate the resources and move quickly forward with the release of a comprehensive spectrum inventory report so that the public can determine whether the spectrum allotted to the Federal government is being efficiently utilized and whether any spectrum can be reallocated and auctioned for commercial use.
In conclusion, while MetroPCS appreciates the fact that the NTIA is attempting to improve the existing relocation process with this Notice, MetroPCS strongly urges the NTIA to quickly release a public report with an inventory of the Federal government’s spectrum that it is required to efficiently manage so that the public can determine if any of that spectrum should be reallocated to commercial use to resolve the current “spectrum crunch,” increase consumer choice in wireless services and further the goal of universal broadband access  
Respectfully submitted,
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� For purposes of this submission, the term “MetroPCS” refers to MetroPCS Communications, Inc. and all of its FCC-licensed subsidiaries.


� Relocation of Federal Systems in the 1710–1755 MHz Frequency Band: Review of the Initial Implementation of the Commercial Spectrum Enhancement Act, Docket No. 0906231085–91085–01, Notice of Inquiry, 74 FR 32131 (July 7, 2009).


� Title II, Pub. Law No. 108–494, 118 Stat. 3986, 47 U.S.C. §§ 309(j)(3), 921, 923, 928 and note.





� “T-Time,” RCR Wireless News, Sept 23, 2007, available at � HYPERLINK "http://www.rcrwireless.com/apps/pbcs.dll/article?AID=/20070923/SUB/70923013/1021/rss01" ��http://www.rcrwireless.com/apps/pbcs.dll/article?AID=/20070923/SUB/70923013/1021/rss01�. 


� In the AWS context, there was considerable confusion early on as to when the funds had been approved which lead to unnecessary delays.


� See 47 U.S.C. §§ 902(b)(2)(A), 903 and 904.


�  See, e.g., FCC Auction Nos. 73 (700 MHz), 71 (Broadband PCS) and 66 (AWS-1).


� Not only have the nationwide carriers been the most successful participants in the auctions, but they also have managed to acquire a significant amount of spectrum in the secondary market through private market acquisition transactions. 


�See Written Testimony of Coleman Bazelon, Ph.D., Principal, The Brattle Group, Hearing on Over of the Federal Communications Commission – the 700 MHz Auction  Before the House Comm. on Energy and Commerce, Subcomm. on Telecommunications and the Internet, 110th Cong.  (April 15, 2008), available at � HYPERLINK "http://energycommerce.house.gov/images/stories/Documents/Hearings/PDF/110-ti-hrg.041508.Bazelon-testimony.pdf" �http://energycommerce.house.gov/images/stories/Documents/Hearings/PDF/110-ti-hrg.041508.Bazelon-testimony.pdf�. (...Unfortunately, the outcome of the 700 MHz auction was that the nation’s two largest mobile phone providers—AT&T and Verizon—won most of the licensed spectrum....The irony of this outcome is that the cellular firms that dominated the duopoly marketplace that existed prior to the first FCC auctions are the same firms that, after a series of mergers and acquisitions, make up AT&T and Verizon today. This unfortunate outcome was caused by ill-configured spectrum license blocks and a poorly designed auction. The central problem was one of hubris. The FCC thought it could do too much—in fact, way too much—with the tools at hand. The Commission tried to promote rural build-out, create open access, encourage new entrants, increase broadband competition and, of course, provide a solution to the serious problem of deploying a nationwide interoperable public safety network. In an attempt to accomplish all of these various goals, the 700 MHz auction was designed with an astonishing number of new, largely untried, features, including package bidding, high reserve prices, open access requirements, mixing of paired and unpaired spectrum, and a public-private partnership. The failure of the results were predicted: rural build-out will be hampered, Verizon—already committed to open access on its existing network—won a nationwide license on the cheap, there are no new entrants of note….).





� See Radio Spectrum Inventory Act, S. 649, 111th Cong. (2009) (the Senate Committee on Commerce, Science, and Transportation ordered S. 649 to be favorably reported to the Senate with an amendment in the nature of a substitute on July 7, 2009); Radio Spectrum Inventory Act, H.R. 3125, 111th Cong. (2009). While H.R. 3125 would require the NTIA and FCC to disclosure an inventory each radio spectrum band of frequencies between 225 MHz to 10 GHz, S. 649 only requires an inventory of the radio spectrum bands between 300 MHz to 3.5 GHz. MetroPCS supports the inventory of the larger swath of spectrum in H.R. 3125, but believes that NTIA should focus more on the spectrum under 3.5 GHz because those valuable spectrum bands are more capable of efficiently providing wireless broadband access to more consumers over larger areas.  





� See 47 U.S.C. §§ 902(b)(2)(A), 903, 904, 911-918. Also, it appears that Congress acknowledges that the NTIA already has authority to conduct a spectrum inventory of the Federal government's spectrum holdings is by the fact that while S. 649 would statutory require the NTIA to conduct a spectrum inventory report 180 days after enactment by amending Part I of title III of the Communications Act of 1934, H.R. 3125 would amend Part B of title I of the National Telecommunications and Information Administration Organization Act to achieve the same goal.  Therefore, the overarching purpose of the House and Senate legislation seems to be to give the NTIA and the FCC a statutory deadline by which to complete a specific spectrum inventory if they do not do so under their existing spectrum management authorities and also to provide the NTIA or the FCC with the lead responsibility over a joint inventory report. 
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