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commercial agreements to allow certain parties access to his property, but rather
is free to retain his constitutional right to exclude other people from his
property — the “most treasured strand[]” in his bundle of property rights. Loretto,
458 US. at 435. With that strand come all the protections of Loretto, which
require just compensation to be paid as soon as the right to exclude is
permanently lost.
(2) A Nondiscriminatory Access Rule Can Only Be Understood As A
Forced Access Rule, And Cannot Properly Be Categorized As A
Regulation Of The Lessor-Lessee Economic Relationship
Once it is understood that a nondiscriminatory access rule will violate the
state and local property rights of at least some building owners notwithstanding
their prior arrangements to allow access to certain specific carriers, it becomes
clear that such a rule would constitute a physical occupation mandate that is
indistinguishable from Loretto. Indeed, any rule that mandates rights to an
additional physical occupation of the landowner’s property (beyond those
already created or agreed to by operation of local property law), falls squarely
within the purview of Loretto, and in no way approaches the borderland where
the doctrine of Loretto runs into the doctrine of regulatory takings.
Five years after declaring the per se takings rule in Loretto, the Supreme

Court had an opportunity to define the boundary between a per se taking and a

regulatory taking. In FCC v. Florida Power Corp., 480 U.S. 245 (1987), the Court

the decision in Loretto was the assumption that Ms. Loretto had a property interest in the rooftop which
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ruled that an FCC order under the Pole Attachment Act that restricted the rates a
utility could charge cable companies for use of its poles did not violate the
Takings Clause. The Court distinguished Loretto based on the fact that “nothing
in the Pole Attachment Act as interpreted by the FCC . . . ([gave] cable
companies any right to occupy space on utility poles, or prohibited utility
companies from refusing to enter into attachment agreements with cable
operators.” Id. at 251-52. Instead, the rate restrictions had to be analyzed under
“traditional Fifth Amendment standards,” which dictate that “regulation of rates
chargeable from the employment of private property devoted to public uses is
constitutionally permissible” because “investors’ interests provide only one of
the variables in the constitutional calculus of reasonableness.” Id. at 253 (citation
omitted).

The principle behind the result in Florida Power is that the regulation of the
economic terms of a relationship with a particular invitee may not always be
subject to the per se rule. Nevertheless, it would do no good to describe a
requirement that other parties be allowed permanent access as an “economic
term” in order to bootstrap Loretfo facts into the holding of Florida Power. To
begin with, Loretto itself rejected such an approach when it refused to agree that

the forced access statute in that case could be avoided by not renting out the

building to tenants. The Court responded to this argument in a footnote, stating;

included the right to exclude the cable company’s equipment.
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“The right of a property owner to exclude a stranger’s physical occupation of his
land cannot be so easily manipulated.” Loretto, 458 U.S. at 439, n. 16. Secondly,
attempting to squeeze a nondiscriminatory access rule into the holding of Florida
Power misunderstands the difference between economic terms and physical
occupation. The Supreme Court has best summarized the distinction as follows:
“The line which separates these cases [such as Florida Power] from Loretto is the
unambiguous distinction between a commercial lessee and an interloper with a
government license.” Florida Power, 480 U.S. at 252-53. See also Yee v. City of
Escondido, 503 U.S. 519, 528 (finding that Loretto did not apply to a local rent
control ordinance because “[pJut bluntly, no government has required any
physical invasion of petitioners’ property.”).

Because the NPRM proposes rules that are designed to provide
telecommunications carriers greater access to multiple tenant environments, both
through a potentially broad-based nondiscrimination requirement as well as
through more specific measures, it is an attempt to authorize physical presence,
rather than an attempt to regulate economic terms. As a result, the proposed
restrictions in the NPRM fall plainly on the Loretto side of the line articulated in
Florida Power, and its proposals must be analyzed under the per se test, not under
the regulatory takings balancing test. The decisions in Florida Power and Yee v.
Eseondido, both of which deal with the economic terms of a relationship between

a landowner and a “commercial lessee,” rather than with the rights of an
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“interloper” to use government authority to gain access, are therefore both
inapposite to determining whether the proposals in the NPRM would constitute
a taking.

(B) At Least Three Specific Proposals Contained In The NPRM Will Give
Rise To A Taking Of Property Under The Fifth Amendment

While there are several proposals in the NPRM that might, under certain
circumstances, implicate the Fifth Amendment rights of building owners, at least
three specific proposals will effect a taking of private property under the Takings
Clause, which will thereby trigger the questions of whether the Commission had
statutory authority to issue such rules, and of how the private property owners
should be compensated.

(1) The NPRM’s Proposed Rule Requiring Building Owners To

Allow Access To Any Telecommunications Provider To Their
Premises On Nondiscriminatory Terms Would Constitute A
Taking Of Property

In Paragraph 58 of the NPRM, the Commission asks “for comment on
whether there would be any constitutional impediment to our adoption and
enforcement of a nondiscrimination requirement.” See generally NPRM, Y 58-60.
As summarized in the NPRM, the nondiscrimination requirement would state
that “building owners who allow access to their premises to any provider of
telecommunications services should make comparable access available to all

such providers under nondiscriminatory rates, terms, and conditions.” NPRM, q

53. We believe that the Takings Clause, properly understood, would apply to
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such a requirement, thereby certainly creating a “constitutional impediment” to
its adoption and enforcement.

As already explained, the mere fact that a building owner has invited a
single carrier onto his property in no way relinquishes the owner’s right to
exclude others from his property. Under virtually universal state and local
property law principles, the terms of the arrangement with the
telecommunications provider who was specifically granted access would
determine whether or not the building owner had ceded his rights to exclude any
other providers. In the absence of a very clear cession of rights, the building
owner could not be forced to acquiesce to the presence of any and all other
providers without triggering a per se application of the Takings Clause under
Loretto. Notwithstanding the importance of the Commission’s goal of expanding
the nation’s telecommunications infrastructure, a nondiscrimination requirement
simply cannot be made to “piggyback” on prior specific access arrangements
without taking the property rights of the building owners.

Indeed, in a directly analogous context, a federal court has held such a
requirement to constitute a Loretto taking. In Gulf Power Co. v. United States, 998
F.Supp. 1386 (N.D. Fla. 1998), the court considered an FCC rule requiring that “a
utility shall provide a cable television system or any telecommunications carrier
with nondiscriminatory access to any pole, duct, conduit, or right-of-way owned

or controlled by it.” Id. at 1388 (quoting 47 U.S.C. § 224(f)(1)). After discussing
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